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A.  The Standing Order Implementing  

the Principles Used in Phase One  



(Draft: Rev. 04-22-10) 

 UNITED STATES [DISTRICT/BANKRUPTCY] COURT 
FOR THE _____________ DISTRICT OF ___________ 

______________ DIVISION 
 
__________________________, 
 
   Plaintiff, 
 
 vs. 
 
__________________________, 
 
   Defendant. 

)
) 
) 
) 
) 
) 
) 
) 
) 

 
 
 
 
 Case No. ______________ 
 
 Judge _________________ 

 
 [PROPOSED] 

STANDING ORDER RELATING TO THE 
DISCOVERY OF ELECTRONICALLY STORED INFORMATION 

  
This court is participating in the Pilot Program initiated by the Seventh Circuit Electronic 

Discovery Committee.  Parties and counsel in the Pilot Program with civil cases pending in this 

Court shall familiarize themselves with, and comport themselves consistent with, that 

committee’s Principles Relating to the Discovery of Electronically Stored Information.  For more 

information about the Pilot Program please see the web site of The Seventh Circuit Bar 

Association, www.7thcircuitbar.org.  If any party believes that there is good cause why a 

particular case should be exempted, in whole or in part, from the Principles Relating to the 

Discovery of Electronically Stored Information, then that party may raise such reason with the 

Court. 

 

General Provisions 

Section 1.01 Purpose 

 The purpose of the Principles is to assist courts in the administration of Federal Rule of 

Civil Procedure 1, to secure the just, speedy, and inexpensive determination of every civil case, 

and to promote, whenever possible, the early resolution of disputes regarding the discovery of 

electronically stored information (“ESI”) without Court intervention.  Understanding of the 

feasibility, reasonableness, costs, and benefits of various aspects of electronic discovery will 

inevitably evolve as judges, attorneys and parties to litigation gain more experience with ESI and 

as technology advances. 

http://www.7thcircuitbar.org/�
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Section 1.02 Cooperation 

An attorney’s zealous representation of a client is not compromised by conducting 

discovery in a cooperative manner.  The failure of counsel or the parties to litigation to cooperate 

in facilitating and reasonably limiting discovery requests and responses raises litigation costs and 

contributes to the risk of sanctions. 

Section 1.03 Discovery Proportionality 

The proportionality standard set forth in Fed. R. Civ. P. 26(b)(2)(C) should be applied in 

each case when formulating a discovery plan.  To further the application of the proportionality 

standard in discovery, requests for production of ESI and related responses should be reasonably 

targeted, clear, and as specific as practicable. 

 
Early Case Assessment Provisions 

Section 2.01 Duty to Meet and Confer on Discovery and to Identify Disputes for Early 
Resolution 
 

(a) Prior to the initial status conference with the Court, counsel shall meet and discuss 

the application of the discovery process set forth in the Federal Rules of Civil Procedure and the 

Principles to their specific case.  Among the issues to be considered for discussion are:  

(1) the identification of relevant and discoverable ESI;  

(2) the scope of discoverable ESI to be preserved by the parties;  

(3) the formats for preservation and production of ESI;  

(4) the potential for conducting discovery in phases or stages as a method for 

reducing costs and burden; and  

(5) the procedures for handling inadvertent production of privileged 

information and other privilege waiver issues under Rule 502 of the 

Federal Rules of Evidence.   

(b) Disputes regarding ESI that counsel for the parties are unable to resolve shall be 

presented to the Court at the initial status conference, Fed. R. Civ. P. Rule 16(b) Scheduling 

Conference, or as soon as possible thereafter.   

(c) Disputes regarding ESI will be resolved more efficiently if, before meeting with 

opposing counsel, the attorneys for each party review and understand how their client’s data is 
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stored and retrieved in order to determine what issues must be addressed during the meet and 

confer discussions.   

(d) If the Court determines that any counsel or party in a case has failed to cooperate 

and participate in good faith in the meet and confer process or is impeding the purpose of the 

Principles, the Court may require additional discussions prior to the commencement of 

discovery, and may impose sanctions, if appropriate. 

Section 2.02 E-Discovery Liaison(s)  

In most cases, the meet and confer process will be aided by participation of an e-

discovery liaison(s) as defined in the Principle.  In the event of a dispute concerning the 

preservation or production of ESI, each party shall designate an individual(s) to act as e-

discovery liaison(s) for purposes of meeting, conferring, and attending court hearings on the 

subject.  Regardless of whether the e-discovery liaison(s) is an attorney (in-house or outside 

counsel), a third party consultant, or an employee of the party, the e-discovery liaison(s) must: 

(a) be prepared to participate in e-discovery dispute resolution; 

(b) be knowledgeable about the party’s e-discovery efforts; 

(c) be, or have reasonable access to those who are, familiar with the party’s electronic 

systems and capabilities in order to explain those systems and answer relevant questions; and  

(d) be, or have reasonable access to those who are, knowledgeable about the technical 

aspects of e-discovery, including electronic document storage, organization, and format issues, 

and relevant information retrieval technology, including search methodology. 

Section 2.03 (Preservation Requests and Orders) 
 

(a) Appropriate preservation requests and preservation orders further the goals of the 

Principles.  Vague and overly broad preservation requests do not further the goals of the 

Principles and are therefore disfavored.  Vague and overly broad preservation orders should not 

be sought or entered.  The information sought to be preserved through the use of a preservation 

letter request or order should be reasonable in scope and mindful of the factors set forth in Rule 

26(b)(2)(C).   

(b) To the extent counsel or a party requests preservation of ESI through the use of a 

preservation letter, such requests should attempt to ensure the preservation of relevant and 

discoverable information and to facilitate cooperation between requesting and receiving counsel 



 4 

and parties by transmitting specific and useful information.  Examples of such specific and 

useful information include, but are not limited to: 

(1) names of the parties; 

(2) factual background of the potential legal claim(s) and identification of 

potential cause(s) of action; 

(3) names of potential witnesses and other people reasonably anticipated to 

have relevant evidence; 

(4) relevant time period; and 

(5) other information that may assist the responding party in assessing what 

information to preserve. 

(c) If the recipient of a preservation request chooses to respond, that response should 

provide the requesting counsel or party with useful information regarding the preservation efforts 

undertaken by the responding party.  Examples of such useful and specific information include, 

but are not limited to, information that: 

(1) identifies what information the responding party is willing to preserve and 

the steps being taken in response to the preservation letter; 

(2) identifies any disagreement(s) with the request to preserve; and  

(3)  identifies any further preservation issues that were not raised. 

 (d) Nothing in the Principles shall be construed as requiring the sending of a 

preservation request or requiring the sending of a response to such a request. 

Section 2.04 Scope of Preservation 

(a) Every party to litigation and its counsel are responsible for taking reasonable and 

proportionate steps to preserve relevant and discoverable ESI within its possession, custody or 

control.  Determining which steps are reasonable and proportionate in particular litigation is a 

fact specific inquiry that will vary from case to case.  The parties and counsel should address 

preservation issues at the outset of a case, and should continue to address them as the case 

progresses and their understanding of the issues and the facts improves. 

(b) Discovery concerning the preservation and collection efforts of another party may 

be appropriate but, if used unadvisedly, can also contribute to the unnecessary expense and delay 

and may inappropriately implicate work product and attorney-client privileged matter.  

Accordingly, prior to initiating such discovery a party shall confer with the party from whom the 
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information is sought concerning:  (i) the specific need for such discovery, including its 

relevance to issues likely to arise in the litigation; and (ii) the suitability of alternative means for 

obtaining the information.  Nothing herein exempts deponents on merits issues from answering 

questions concerning the preservation and collection of their documents, ESI, and tangible 

things. 

(c)   The parties and counsel should come to the meet and confer conference prepared 

to discuss the claims and defenses in the case including specific issues, time frame, potential 

damages, and targeted discovery that each anticipates requesting.  In addition, the parties and 

counsel should be prepared to discuss reasonably foreseeable preservation issues that relate 

directly to the information that the other party is seeking.  The parties and counsel need not raise 

every conceivable issue that may arise concerning their preservation efforts; however, the 

identification of any such preservation issues should be specific.   

(d) The following categories of ESI generally are not discoverable in most cases, and 

if any party intends to request the preservation or production of these categories, then that 

intention should be discussed at the meet and confer or as soon thereafter as practicable:  

(1) “deleted,” “slack,” “fragmented,” or “unallocated” data on hard drives; 

(2) random access memory (RAM) or other ephemeral data; 

(3) on-line access data such as temporary internet files, history, cache, 

cookies, etc.; 

(4) data in metadata fields that are frequently updated automatically, such as  

last-opened dates;  

(5) backup data that is substantially duplicative of data that is more accessible 

elsewhere; and 

(6) other forms of ESI whose preservation requires extraordinary affirmative 

measures that are not utilized in the ordinary course of business. 

(e)   If there is a dispute concerning the scope of a party’s preservation efforts, the 

parties or their counsel must meet and confer and fully explain their reasons for believing that 

additional efforts are, or are not, reasonable and proportionate, pursuant to Rule 26(b)(2)(C).  If 

the parties are unable to resolve a preservation issue, then the issue should be raised promptly 

with the Court. 
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Section 2.05 Identification of Electronically Stored Information 

(a)   At the Rule 26(f) conference or as soon thereafter as possible, counsel or the 

parties shall discuss potential methodologies for identifying ESI for production.  

(b)   Topics for discussion may include, but are not limited to, any plans to: 

(1) eliminate duplicative ESI and whether such elimination will occur only 

within each particular custodian’s data set or whether it will occur across 

all custodians;   

(2) filter data based on file type, date ranges, sender, receiver, custodian, 

search terms, or other similar parameters; and 

(3) use keyword searching, mathematical or thesaurus-based topic or concept 

clustering, or other advanced culling technologies. 

Section 2.06 Production Format 

(a) At the Rule 26(f) conference, counsel and the parties should make a good faith 

effort to agree on the format(s) for production of ESI (whether native or some other reasonably 

usable form).  If counsel or the parties are unable to resolve a production format issue, then the 

issue should be raised promptly with the Court. 

(b) ESI stored in a database or a database management system often can be produced 

by querying the database for discoverable information, resulting in a report or a reasonably 

usable and exportable electronic file for review by the requesting counsel or party. 

(c)  ESI and other tangible or hard copy documents that are not text-searchable need 

not be made text-searchable. 

(d) Generally, the requesting party is responsible for the incremental cost of creating 

its copy of requested information.  Counsel or the parties are encouraged to discuss cost sharing 

for optical character recognition (OCR) or other upgrades of paper documents or non-text-

searchable electronic images that may be contemplated by each party. 

 

Education Provisions 

Section 3.01 (Judicial Expectations of Counsel) 
Because discovery of ESI is being sought more frequently in civil litigation and the 

production and review of ESI can involve greater expense than discovery of paper documents, it 

is in the interest of justice that all judges, counsel and parties to litigation become familiar with 
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the fundamentals of discovery of ESI.  It is expected by the judges adopting the Principles that 

all counsel will have done the following in connection with each litigation matter in which they 

file an appearance: 

(1) Familiarize themselves with the electronic discovery provisions of Federal 

Rules of Civil Procedure, including Rules 26, 33, 34, 37, and 45, as well 

as any applicable State Rules of Procedure; 

(2) Familiarize themselves with the Advisory Committee Report on the 2006 

Amendments to the Federal Rules of Civil Procedure, available at 

http://www.uscourts.gov/rules/EDiscovery_w_Notes.pdf; and 

(3) Familiarize themselves with the Principles. 

Section 3.02 (Duty of Continuing Education) 

Judges, attorneys and parties to litigation should continue to educate themselves on 

electronic discovery by consulting applicable case law, pertinent statutes, the Federal Rules of 

Civil Procedure, the Federal Rules of Evidence, The Sedona Conference® publications relating 

to electronic discovery1, additional materials available on web sites of the courts2, and of other 

organizations3 providing educational information regarding the discovery of ESI.4

 

 

 

      ENTER: 

 

Dated:               
       [Name] 
       United States [District/Bankruptcy/ 

Magistrate] Judge 

                                                 
1 http://www.thesedonaconference.org/content/miscFiles/publications_html?grp=wgs110 
2 E.g. http://www.ilnd.uscourts.gov/home/  
3 E.g. http://www.7thcircuitbar.org, www.fjc.gov (under Educational Programs and Materials) 
4 E.g. http://www.du.edu/legalinstitute  

http://www.uscourts.gov/rules/EDiscovery_w_Notes.pdf�
http://www.thesedonaconference.org/content/miscFiles/publications_html?grp=wgs110�
http://www.ilnd.uscourts.gov/home/�
http://www.7thcircuitbar.org/�
http://www.fjc.gov/�
http://www.du.edu/legalinstitute�


 

B.  Committee’s Meeting Agendas and Minutes  



 

1.  May 20, 2009  
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6.  April 20, 2010  



Seventh Circuit Electronic Discovery Pilot Program
April 20, 2010 Committee Meeting Agenda

1. Introduction of Committee Members

2. Subcommittee Reports

A. Education Subcommittee - Co-Chairs Mary Rowland and Kate Kelly

• April 28, 2010, 12:00 PM (CDT) Webinar
“You and Your Clients:  Communicating About E-Discovery”

B. Early Case Assessment Subcommittee - Co-Chairs Karen Quirk and Tom Lidbury

C. Preservation Subcommittee - Co-Chairs Jim Montana and Tom Lidbury

D. Survey Subcommittee - Co-Chairs Joanne McMahon and Natalie J. Spears

E. Communications and Outreach - Alexandra G. Buck and Steven W. Teppler

3. Phase One Objectives – Met

A. Finalize Report on Phase One at April 20, 2010 Meeting of Full Committee

B. Publish Report on Phase One - May 1, 2010

C. Present Report on Phase One at:

I. Seventh Circuit Bar Association Meeting
InterContinental Hotel, Chicago, IL, May 2-4, 2010

ii. 2010 Civil Litigation Conference
Duke University, Durham, NC, May 10-11, 2010

4. Implementation of Phase Two, July 1, 2010-April 1, 2011

5. Long Term Goals

A. Continue to Implement Effective E-Discovery Principles and Procedures

B. While Providing Justice to All Parties Cut the Litigation Costs and Burden of E-Discovery in

the United States

6. Next Meeting
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Seventh Circuit Electronic Discovery Pilot Program 
April 20, 2010 Committee Meeting Agenda 

 
I. Introduction of Committee Members 

A. Judge Holderman made a preliminary statement to the Committee.  He stated that 
this group first met May 20, 2009.  We had great enthusiasm.  Ron Lipinski raised 
the issue of education.  Jim Montana raised the issue of preservation, and Karen 
Quirk raised the Early Case Assessment.  Judge Holderman stated that he is proud 
of what this group has done.  It is an outstanding group that has volunteered 
significant time and energy.  He stated that the Committee is one of the best 
examples of grass roots professionalism he has ever seen.  He stated that he could 
not be prouder of what we’ve accomplished, and he applauds all of the Committee 
members. 

B. Judge Nolan stated that she is overwhelmed by the spirit of coming together and  
the Committee’s response to the fast schedule.  She is happy that we are now in a 
position to present this program to the whole circuit.  Everyone has learned from 
the process, and there has been an incredible give and take.  She hopes Committee 
members will stay on for Phase Two.  16,500 attorneys practice in NDIL, and this 
Committee has had an impact on them.   

C. Introduction of Committee members.  Each Committee member introduced him 
or herself.   

II. Subcommittee Reports 

A. Education Subcommittee - Co-Chairs Mary Rowland and Kate Kelly.  Kate Kelly 
provided an update.   

The second webinar was taped today.  It will be broadcast April 28, 2010 at 12:00 
PM (CDT).  It is titled “You and Your Clients: Communicating About E-
Discovery.” 
 
The first webinar was more of an overview.  1000 attorneys signed up for the first 
webinar.  Thus far, 835 have signed up for the second.  We have no future 
webinars planned at this time, but there are 8 additional topics to be covered.  
 
Kate raised a couple questions about the 7th Cir. Bar Ass’n meeting: 
1. We will make a separate printed copy of the Report available at the meeting.  

Most of the distribution will be as part of the general CD Rom containing all 
of program materials.  The Committee thought that was a good idea, and the 
Report will be included on the same CD.   

2. Judge Nolan raised an additional issue.  We may be able to put the pilot 
program on a flash drive and pass out the flash drives at the meeting.  TCDI 
will provide 1000 free of charge.  TCDI will put their logo on the flash drives.  
They will be available at the table.   
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3. The program will have a table in the registration room.  We would like to have 
the table covered on Monday from 7:30am – 12.  We plan to have the report 
available.  Volunteers will be available to answer questions.  We will not be 
able to play the webinar at the table.  We may be able to have a laptop 
available with the 7th Circuit Bar Ass’n website up.  Committee members 
were asked to contact Kate if they are willing to volunteer. 

 
Tom Lidbury stated that at his firm, the docket department is cutting the webinar 
notices off.  They were not going directly to the attorneys.  Tom said that he is 
getting the issue corrected at his firm.  Judge Holderman asked Committee 
members to double-check with their firms to confirm that this is not also 
happening at their firms.   
 
Judge Holderman stated that we sent out 16,000 notices for the webinar to NDIL 
attorneys.  He stated that he has asked the other district court clerks to send the 
notice to their lawyers as well.     

 
B. Early Case Assessment Subcommittee - Co-Chairs Karen Quirk and Tom 

Lidbury.  Karen Quirk provided an update. 

The subcommittee has not met since the drafting of the principles.  Karen and 
Tom have worked on the Phase One Report.  Judge Holderman stated that Karen 
and Tom added some great material with responses to individual attorney 
comments.   

C. Preservation Subcommittee - Co-Chairs Jim Montana and Tom Lidbury.  Tom 
Lidbury provided an update.   

The subcommittee has not meant since the drafting of the Principles. 

D. Survey Subcommittee - Co-Chairs Joanne McMahon and Natalie J. Spears.  
Natalie Spears provided an update. 

Natalie stated that the FJC has been tremendous in its support.  The 
subcommittee’s next big task is to determine what changes need to be made in the 
next phase to get statistical data from the survey.   

Judge Holderman stated that for subsequent surveys, there are some consistencies 
we want to achieve between the surveys, and there are some additional areas we 
may want to assess.  Judge Holderman thanked the survey subcommittee for all of 
its work.  He also stated that he found some of the attorney comments are 
interesting. 

E. Communications and Outreach – Co-Chairs Alexandra G. Buck and Steven W. 
Teppler.  Alexandra Buck provided an update. 

Alexandra stated that while other subcommittees are ramping down, this 
subcommittee has been ramping up.  Committee members should have received 
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an invitation to the PB Works site.  It is a private site for Committee members.  
Members can take materials from the site and share with them with who you like.  
They can also add materials and tweak materials on the site.   

The subcommittee has been receiving a lot of press inquiries.  Alexandra asked 
Judge Holderman when we could release the Phase One Report.  Judge 
Holderman stated that the Report could be released some time next week.  He also 
stated that we will need a media release to go along with it.  Alexandra and Steve 
agreed to work on that.   

The Phase One Report will be on the 7th Circuit Bar Ass’n website in advance of 
the meeting.  The Committee discussed going live next Wednesday, April 28.   

The final report has the names of the 130 cases.  Judge Nolan raised the question 
of whether we wish to include the names of the cases.  The Committee decided to 
include the names of the cases in the Report.     

The full survey report will not be included in hard copy of the Report.  It will be 
on 7th Cir. website only.  That’s true of the other items in the Appendix (item 12 
in the Report) as well.   

Alexandra and Steve asked about speaking requests they have been receiving.  
Judge Holderman stated that members of the Committee should handle those 
speaking engagements.  Judges are frequently asked to participate.  But they do 
not have time and the Committee members are very knowledgeable on these 
matters.  

Legal Tech West is doing a presentation highlighting the Program.  They will 
focus on the program, what they’ve experienced in the program.  They are located 
in Los Angeles. 

The ABA, at a conference in Chicago is also doing a mock 26(f) meeting.  They 
will be videotaping it at Kent.  It will be shown live streamed and it will be 
available as a free CLE item.   

Members were told to contact the Communications and Outreach team if they 
want to be considered for speaking requests. 

Judge Nolan stated that the Committee is receiving many requests for new 
members.  At the meeting of subcommittee chairs a couple weeks ago, Judge 
Nolan put a moratorium on new members until we see more Wisconsin and 
Indiana lawyers on the Committee.  We also need to see more client 
representation.   

One new Committee member asked about how best to help, and what 
subcommittees will be more active in Phase Two. Judge Nolan stated that all of 
the subcommittees will be more active soon, and there may be additional 
subcommittees.   
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III. Phase One Objectives – Met 

A. Finalize Report on Phase One at April 20, 2010 Meeting of Full Committee 

B. Publish Report on Phase One - May 1, 2010 

C. Present Report on Phase One at: 

i. Seventh Circuit Bar Association Meeting 
   InterContinental Hotel, Chicago, IL, May 2-4, 2010 
 

ii. 2010 Civil Litigation Conference 
   Duke University, Durham, NC, May 10-11, 2010 
 

Judge Holderman stated that there is a lot of enthusiasm about the Program.  He 
forwarded an email from Steve Puiszas yesterday that stated that some are 
advocating that several ideas from the Principles be made law.  Judge Holderman 
had stated that initially when the group first met.  He has no doubt that this will be 
part of future changes in the law.  He also believes it will change the culture of the 
process of civil litigation in the US. 
 
Mike Monico, the President of the Seventh Circuit Bar Association, discussed the 
Association’s upcoming meeting.  There will be Sunday night activities and a 
Monday morning opening.  He encouraged all Committee members to come and 
participate in the conference.   
 
At the meeting, Judge Holderman will introduce the program and moderate a 
panel discussion of judges.  He plans to introduce Committee members who are 
present.  He will ask the assembled members to applaud the group.  
 
Judge Holderman then went through the draft Report page by page and solicited 
comments from Committee members.  The following is a list of the 
comment/changes received.   

 
P2.  Par. 1, change “Judge’s” to “judge survey.” 
 -- strike “meaningfully” in 3d par. 
P3.  Will add reference to the fact that more webinars are planned. 
 
P9.  Moved Tom Staunton up on the list and added all members through today.  
Asked members to check their contact information.   
-- Michael Hartigan:  Hartigan & O’Connor, PC is the new name of the firm.   
-- Steven Teppler:  “Edelson McGuire” is the name of the firm rather than 
McGuire Edelson.  Steve Teppler’s email is at edelson.com. 
-- Tim Chorvat and Robert Byman:  Jenner’s new address is 353 N. Clark St.  Its 
new zip code is 60654.   
-- Jennifer Freeman:  Kroll’s new address is 155 N. Wacker, Suite 1500.   
-- Sean Byrne:  has moved to 311 S. Wacker, Suite 450 60606.  312-772-2063. 



 5 

 
P17.  4th par.  delete comma after “principles” in last line.   
-- 2d par.:  change “private practitioners” to practitioners. 
 
P20.  Strike Hilary Lane’s name.   
P21.  Fix Tom Staunton’s name and firm 
 
P28.  Second to last paragraph -- change to active US District Judges. 
 
P32.  Fix spacing in second to last paragraph.  Also, for Meghan Dunn, there is a 
spacing problem on name of firm.   
P33.  3d par. –spacing.   
P35.  Reword counsel reference.   
 
P38.  Delete one of the “too early to tell.”   
P42.  Spacing issue. 
 
P51.  Right before point B, says least, should be “lead.”  
 
P53.  (a)(2).  “he” should be “the.” 
P55.  First par.  “effect on” in third to last line.  Also – missing a period in the 
citation earlier in paragraph. 
P57.  Cite to Appendix E2, a missing period at end of cite.  The last sentence 
before F is also missing period.   
P58.  2d par. of d(1), 4th line down:  “to be relevant and discoverable.”  Also – 
spacing off on that page.   
P59.  Last line before 2 – extra “the.”  Also – next par., should be Phase One 
“implementation” rather than implement.  Also – first sentence under 2 should say 
less than 10% rather than 7%.  Also – change the wording of that sentence. 
 
P60, point (c), second to last line.  Change from “its” to “their.”   
P61, 1st par, third line from bottom.  “Is” should be changed to “was.”  Also – 
third paragraph, missing period in citation. 
 
P61.  Very last sentence.  Need to add “avoid” before combative. 
 
P63.  First full paragraph, 3d line.  Change “necessitate” to “necessitates.”   
 
P69.  Tiff should be all caps.  Also change from June 1 to July 1 for the start of 
Phase Two.   Will take the following language out of the 2d par.:  “typically 
native unless modified.”   
 
The Appendix will be available on the website.   
 
The e-mail address listed in the report should be set up so it forwards to Steve and 
Alex. 
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IV. Implementation of Phase Two, July 1, 2010-April 1, 2011 

V. Long Term Goals 

A. Continue to Implement Effective E-Discovery Principles and Procedures 

B. While Providing Justice to All Parties Cut the Litigation Costs and Burden of 
E-Discovery in the United States 

VI. Next Meeting 

Judge Holderman stated that it has been 11 months to the day from our first meeting.  He 
reiterated that the Committee has done a terrific job.   

Judge Nolan stated that subcommittee chairs should circulate e-mails and set up meetings 
for the last 2 weeks of May or the first week of June.  The next full meeting of the 
Committee will be  Wednesday, June 16 at 4 pm.   

The meeting was adjourned. 



 

C.  Seventh Circuit Bar Association Website  



 

1.  Cases Addressing Electronic Discovery Issues  



Federal Rules Federal Rules 

Familiarize yourself with the electronic discovery Familiarize yourself with the electronic discovery 
provisions of Federal Rules of Civil Procedure 26, 33, provisions of Federal Rules of Civil Procedure 26, 33, 
34, 37 and 45.34, 37 and 45.

Advisory Committee Report on the 2006 Amendments to Advisory Committee Report on the 2006 Amendments to 
the Federal Rules of Civil Procedure.  the Federal Rules of Civil Procedure.  
http://http://www.uscourts.gov/rules/EDiscovery_w_Notes.pdfwww.uscourts.gov/rules/EDiscovery_w_Notes.pdf..



Third Party Resources*Third Party Resources*
Sedona ConferenceSedona Conference 
http://http://www.thesedonaconference.org/publications_html?grpwww.thesedonaconference.org/publications_html?grp=wgs110=wgs110
–– Publications regarding electronic document retention and productPublications regarding electronic document retention and productionion

Federal Judicial CenterFederal Judicial Center 
http://www.fjc.gov/public/pdf.nsf/lookup/eldscpkt.pdf/$file/eldshttp://www.fjc.gov/public/pdf.nsf/lookup/eldscpkt.pdf/$file/eldscpkt.pdfcpkt.pdf
–– Managing Discovery of Electronic Information: A Pocket Guide forManaging Discovery of Electronic Information: A Pocket Guide for 

JudgesJudges
American Bar AssociationAmerican Bar Association 
http://www.abanet.org/litigation/issuecenter/issue_ediscovery.hthttp://www.abanet.org/litigation/issuecenter/issue_ediscovery.htmlml
–– Civil discovery standards, articles and analysis of eCivil discovery standards, articles and analysis of e--discovery topicsdiscovery topics

*  These websites are provided as educational resources to assist the attorneys practicing in 
the Seventh Circuit district courts.  This is not an exhaustive list of online resources and the 
websites are not a substitute for independent legal analysis.



Case Law in the Seventh Circuit*Case Law in the Seventh Circuit* 
Preservation Obligations and SpoliationPreservation Obligations and Spoliation

Minnesota Mining & Mfg. v. Minnesota Mining & Mfg. v. PribylPribyl,,
Nos. 00 C 2972, 00 C 3021, 259 F.3d Nos. 00 C 2972, 00 C 3021, 259 F.3d 
587 (7th Cir. 2001) (587 (7th Cir. 2001) (FlaumFlaum, C.J.). , C.J.). 
Addressing issues related to spoliation Addressing issues related to spoliation 
and sanctions. and sanctions. 

*  While this list of decisions is a valuable resource to assist the attorneys practicing in the Seventh Circuit district 
courts, it is not exhaustive and is not a substitute for independent legal analysis.  The electronic discovery 
requirements in a particular situation or any specific case will depend upon the facts and circumstances of that 
particular case.



Case Law in the Seventh Circuit*Case Law in the Seventh Circuit* 
Scope of Discovery and Form of ProductionScope of Discovery and Form of Production

SattarSattar v. Motorola, Inc., No. 96 C v. Motorola, Inc., No. 96 C 
3084, 138 F.3d 1164 (7th Cir. 1997) 3084, 138 F.3d 1164 (7th Cir. 1997) 
(Wood, J.).(Wood, J.). Addressing issues related Addressing issues related 
to form of production. to form of production. 

*  While this list of decisions is a valuable resource to assist the attorneys practicing in the Seventh Circuit district 
courts, it is not exhaustive and is not a substitute for independent legal analysis.  The electronic discovery 
requirements in a particular situation or any specific case will depend upon the facts and circumstances of that 
particular case.

Crown Life Ins. Co. v. Craig, No. 92 Crown Life Ins. Co. v. Craig, No. 92 
C 3180, 995 F.2d 1376 (7th Cir. 1993) C 3180, 995 F.2d 1376 (7th Cir. 1993) 
((EschbachEschbach, S.J.)., S.J.). Addressing issues Addressing issues 
related to breadth of electronic related to breadth of electronic 
discovery and sanctions.discovery and sanctions.



Case Law in the Central District of Illinois*Case Law in the Central District of Illinois* 
Preservation Obligations and SpoliationPreservation Obligations and Spoliation

GSI Group, Inc. v. GSI Group, Inc. v. SukupSukup Mfg. Co., Mfg. Co., 
No. 05 C 3011, 2008 WL 3849695 No. 05 C 3011, 2008 WL 3849695 
(C.D. Ill. Aug. 18, 2008) (Scott, J.).(C.D. Ill. Aug. 18, 2008) (Scott, J.).
Addressing issues related to Addressing issues related to 
preservation obligations, timeliness of preservation obligations, timeliness of 
production and sanctions.production and sanctions.

*  While this list of decisions is a valuable resource to assist the attorneys practicing in the Central District of Illinois, it
is not exhaustive and is not a substitute for independent legal analysis.  The electronic discovery requirements in a 
particular situation or any specific case will depend upon the facts and circumstances of that particular case.



Case Law in the Central District of Illinois*Case Law in the Central District of Illinois* 
Scope of Discovery and Form of ProductionScope of Discovery and Form of Production

United States v. Weaver, No. 09United States v. Weaver, No. 09--
30036, 2009 WL 2163478 (C.D. Ill. 30036, 2009 WL 2163478 (C.D. Ill. 
July 15, 2009) (Scott, J.).July 15, 2009) (Scott, J.). AddressingAddressing
issues related to the Stored issues related to the Stored 
Communications Act and scope of Communications Act and scope of 
government subpoenas for electronic government subpoenas for electronic 
information.information.
Davis v. City of Springfield, No. 03 C Davis v. City of Springfield, No. 03 C 
3007, 2008 WL 818331 (C.D. Ill. Mar. 3007, 2008 WL 818331 (C.D. Ill. Mar. 
20, 2008) (Scott, J.).  20, 2008) (Scott, J.).  AddressingAddressing
issues related to recovery of electronic issues related to recovery of electronic 
discovery costs.discovery costs.

ModernModern Eng'gEng'g, Inc. v. Peterson, No. , Inc. v. Peterson, No. 
07 C 1055, 2007 WL 2680563 (C.D. 07 C 1055, 2007 WL 2680563 (C.D. 
Ill, July 16, 2007) (Ill, July 16, 2007) (CudmoreCudmore, M.J.)., M.J.). 
Addressing issues related to breadth Addressing issues related to breadth 
of electronic discovery. of electronic discovery. 
Peterson v. Union Pacific R.R. Co., Peterson v. Union Pacific R.R. Co., 
No. 06 C 3084, 2006 WL 2054365 No. 06 C 3084, 2006 WL 2054365 
(C.D. Ill. July 21, 2006) ((C.D. Ill. July 21, 2006) (CudmoreCudmore,,
M.J.).M.J.). Addressing issues related to Addressing issues related to 
document retention policies and document retention policies and 
breadth of electronic discovery.breadth of electronic discovery. SeeSee
alsoalso Peterson v. Union Pacific R.R. Peterson v. Union Pacific R.R. 
Co., No. 06 C 3084, 2008 WLCo., No. 06 C 3084, 2008 WL
1930453 (C.D. Ill. May 1, 2008) 1930453 (C.D. Ill. May 1, 2008) 
((CudmoreCudmore, M.J.) , M.J.) (further addressing (further addressing 
issues related to breadth of electronic issues related to breadth of electronic 
discovery.)discovery.)

*  While this list of decisions is a valuable resource to assist the attorneys practicing in the Central District of Illinois, it
is not exhaustive and is not a substitute for independent legal analysis.  The electronic discovery requirements in a 
particular situation or any specific case will depend upon the facts and circumstances of that particular case.



Plunk v. Village of Elwood, IL, No. Plunk v. Village of Elwood, IL, No. 
07 C 88, 2009 WL 1444436 (N.D. Ill. 07 C 88, 2009 WL 1444436 (N.D. Ill. 
May 20, 2009) (Cox, M.J.).  May 20, 2009) (Cox, M.J.).  
Addressing issues related to Addressing issues related to 
spoliation, preservation obligations and spoliation, preservation obligations and 
sanctions. sanctions. 
GrochocinskiGrochocinski v. Schlossberg, No. v. Schlossberg, No. 
08 C 4124, 402 B.R. 825 (N.D. Ill. 08 C 4124, 402 B.R. 825 (N.D. Ill. 
Mar. 11, 2009) (Castillo, J.).  Mar. 11, 2009) (Castillo, J.).  
Addressing issues related to Addressing issues related to 
spoliation, preservation obligations and spoliation, preservation obligations and 
sanctions. sanctions. 
APC Filtration, Inc. v. Becker, No. 07 APC Filtration, Inc. v. Becker, No. 07 
C 1462, 2007 WL 3046233 (N.D. Ill. C 1462, 2007 WL 3046233 (N.D. Ill. 
Oct. 12, 2007) (Ashman, M.J.).  Oct. 12, 2007) (Ashman, M.J.).  
Addressing issues related to Addressing issues related to 
spoliation, preservation obligations and spoliation, preservation obligations and 
sanctions. sanctions. 
In re Kmart Corp., No. 02 B 02474, In re Kmart Corp., No. 02 B 02474, 
371 B.R. 823 (371 B.R. 823 (BankrBankr. N.D. Ill. July 31, . N.D. Ill. July 31, 
2007) (Pierson 2007) (Pierson SonderbySonderby, J.).  , J.).  
Addressing issues related to Addressing issues related to 
spoliation, preservation obligations and spoliation, preservation obligations and 
sanctions. sanctions. 

Ridge Chrysler Jeep, LLC v. Daimler Ridge Chrysler Jeep, LLC v. Daimler 
Chrysler Services North Am., LLC, Chrysler Services North Am., LLC, 
No. 03 C 760, 2006 WL 2808158 No. 03 C 760, 2006 WL 2808158 
(N.D. Ill. Sept. 6, 2006) (Kendall, J.).  (N.D. Ill. Sept. 6, 2006) (Kendall, J.).  
Addressing issues related to Addressing issues related to 
preservation obligations and sanctions. preservation obligations and sanctions. 
KrumwiedeKrumwiede v. Brighton Assocs., No. v. Brighton Assocs., No. 
05 C 3003, 2006 WL 1308629 (N.D. 05 C 3003, 2006 WL 1308629 (N.D. 
Ill. May 8, 2006) (Ashman, M.J.).  Ill. May 8, 2006) (Ashman, M.J.).  
Addressing issues related to Addressing issues related to 
spoliation, preservation obligations, spoliation, preservation obligations, 
litigation holds and sanctions.litigation holds and sanctions. See See 
also also KrumwiedeKrumwiede v. Brighton v. Brighton 
Assocs., No. 05 C 3003, 2006 WL Assocs., No. 05 C 3003, 2006 WL 
2714609 (N.D. Ill. Sept. 20, 2006) 2714609 (N.D. Ill. Sept. 20, 2006) 
(Ashman, M.J.) (Ashman, M.J.) (further addressing (further addressing 
issues related to sanctions).issues related to sanctions).
In re Old Banc One Shareholders In re Old Banc One Shareholders 
Securities Litigation, No. 00 C 2100, Securities Litigation, No. 00 C 2100, 
2005 WL 3372783 (N.D. Ill. Dec. 8, 2005 WL 3372783 (N.D. Ill. Dec. 8, 
2005) (Andersen, J.).  2005) (Andersen, J.).  Addressing Addressing 
issues related to document retention issues related to document retention 
policies, preservation obligations and policies, preservation obligations and 
sanctions. sanctions. 

*  While this list of decisions is a valuable resource to assist the attorneys practicing in the Northern District of Illinois, 
it is not exhaustive and is not a substitute for independent legal analysis.  The electronic discovery requirements in a 
particular situation or any specific case will depend upon the facts and circumstances of that particular case.

Case Law in the Northern District of Illinois*Case Law in the Northern District of Illinois* 
Preservation Obligations and SpoliationPreservation Obligations and Spoliation



Case Law in the Northern District of Illinois*Case Law in the Northern District of Illinois* 
Preservation Obligations and Spoliation (cont.)Preservation Obligations and Spoliation (cont.)
DirecTV, Inc. v. DirecTV, Inc. v. BorowBorow, No. 03 C , No. 03 C 
2581, 2005 WL 43261 (N.D. Ill. Jan. 2581, 2005 WL 43261 (N.D. Ill. Jan. 
6, 2005) (6, 2005) (NorgleNorgle, J.)., J.). AddressingAddressing
issues related to spoliation and issues related to spoliation and 
sanctions.sanctions.
Aero Products IntAero Products Int’’l, Inc. v. l, Inc. v. IntexIntex
Rec. Corp., No. 02 C 2590, 2004 WLRec. Corp., No. 02 C 2590, 2004 WL
417193 (N.D. Ill. Jan. 30, 2004) 417193 (N.D. Ill. Jan. 30, 2004) 
((DarrahDarrah, J.)., J.). Addressing issues Addressing issues 
related to preservation obligations, related to preservation obligations, 
spoliation and sanctions.spoliation and sanctions.
WigintonWiginton v. C.B. Richard Ellis, Inc., v. C.B. Richard Ellis, Inc., 
No. 02 C 6832, 2003 WL 22439865 No. 02 C 6832, 2003 WL 22439865 
(N.D. Ill. Oct. 27, 2003) (Andersen,(N.D. Ill. Oct. 27, 2003) (Andersen,
J.).  J.).  Addressing issues related to Addressing issues related to 
preservation obligations, backup tapes preservation obligations, backup tapes 
and sanctions.and sanctions. See alsoSee also WigintonWiginton v.v.
C.B. Richard Ellis, Inc., No. 02 C C.B. Richard Ellis, Inc., No. 02 C 
6832, 229 F.R.D. 568 (N.D. Ill. Aug. 6832, 229 F.R.D. 568 (N.D. Ill. Aug. 
10, 2004) (Ashman, M.J.) 10, 2004) (Ashman, M.J.) (further (further 
addressing issues related to backup addressing issues related to backup 
tapes and cost shifting).tapes and cost shifting).

KucalaKucala Enterprises, Ltd. v. Auto Enterprises, Ltd. v. Auto 
Wax Co., No. 02 C 1403, 2003 WL Wax Co., No. 02 C 1403, 2003 WL 
22433095 (N.D. Ill. Oct. 27, 2003) 22433095 (N.D. Ill. Oct. 27, 2003) 
((LefkowLefkow, J.)., J.). Addressing issues Addressing issues 
related to spoliation and sanctions. related to spoliation and sanctions. 
RKI, Inc. v. Grimes, No. 01 C 8542, RKI, Inc. v. Grimes, No. 01 C 8542, 
177 F.Supp.2d 859 (N.D. Ill. 2001) 177 F.Supp.2d 859 (N.D. Ill. 2001) 
((DenlowDenlow, M.J.)., M.J.). Addressing issues Addressing issues 
related to spoliation. related to spoliation. 
DanisDanis v. USN Communications, Inc., v. USN Communications, Inc., 
No. 98 C 7482, 2000 WL 1694325 No. 98 C 7482, 2000 WL 1694325 
(N.D. Ill. Oct. 23, 2000) ((N.D. Ill. Oct. 23, 2000) (SchenkierSchenkier,,
M.J.).M.J.). Addressing issues related to Addressing issues related to 
preservation obligations and sanctions.preservation obligations and sanctions.

*  While this list of decisions is a valuable resource to assist the attorneys practicing in the Northern District of Illinois,
it is not exhaustive and is not a substitute for independent legal analysis.  The electronic discovery requirements in a 
particular situation or any specific case will depend upon the facts and circumstances of that particular case.



Case Law in the Northern District of Illinois*Case Law in the Northern District of Illinois* 
Scope of Discovery and Form of ProductionScope of Discovery and Form of Production

Coburn Group, LLC v. Whitecap Coburn Group, LLC v. Whitecap 
Advisors LLC, No. 07 C 2448, 2009 Advisors LLC, No. 07 C 2448, 2009 
WL 2424079 (N.D. Ill. Aug. 7, 2009) WL 2424079 (N.D. Ill. Aug. 7, 2009) 
(Soat Brown, M.J.).  (Soat Brown, M.J.).  Addressing Addressing 
issues related to inadvertent issues related to inadvertent 
production and privilege waiver.production and privilege waiver.
Martin v. Redline Recovery Martin v. Redline Recovery 
Services, LLC, No. 08 C 6153, 2009 Services, LLC, No. 08 C 6153, 2009 
WL 959635 (N.D. Ill. Apr. 1, 2009) WL 959635 (N.D. Ill. Apr. 1, 2009) 
(Cole, M.J.).(Cole, M.J.). Addressing issues Addressing issues 
related to form of production.   related to form of production.   
Heriot v. Byrne, 08 C 2272,Heriot v. Byrne, 08 C 2272, 257 257 
F.R.D. 645F.R.D. 645 (N.D. Ill. Mar. 20, 2009) (N.D. Ill. Mar. 20, 2009) 
(Ashman, M.J.).(Ashman, M.J.). Addressing issues Addressing issues 
related to inadvertent production and related to inadvertent production and 
privilege waiver.privilege waiver.

Mintel IntMintel Int’’l Group, Ltd. v. l Group, Ltd. v. 
Neergheen, No. 08 C 3939,Neergheen, No. 08 C 3939, 2009 WL 2009 WL 
249227 (N.D. Ill. Feb. 3, 2009) 249227 (N.D. Ill. Feb. 3, 2009) 
(Valdez, M.J.).(Valdez, M.J.). Addressing issues Addressing issues 
related to breadth of electronic related to breadth of electronic 
discovery.  discovery.  See also See also Mintel IntMintel Int’’l l 
Group, Ltd. v. Group, Ltd. v. NeergheenNeergheen, No. 08 C , No. 08 C 
3939, 2009 WL 1033357 (N.D. Ill. 3939, 2009 WL 1033357 (N.D. Ill. 
Apr. 17, 2009) (Dow Jr., J.) Apr. 17, 2009) (Dow Jr., J.) (further (further 
addressing issues related to breadth of addressing issues related to breadth of 
electronic discovery).electronic discovery).
AutotechAutotech Technologies, Ltd. v. Technologies, Ltd. v. 
Automationdirect.comAutomationdirect.com, Inc., No. 05 , Inc., No. 05 
C 5488, 248 F.R.D. 556 (N.D. Ill. Apr. C 5488, 248 F.R.D. 556 (N.D. Ill. Apr. 
2, 2008) (Cole, M.J.).  2, 2008) (Cole, M.J.).  Addressing Addressing 
issues related to form of production.  issues related to form of production.  
AutotechAutotech Technologies, Ltd. v. Technologies, Ltd. v. 
Automationdirect.comAutomationdirect.com, Inc., No. 05 , Inc., No. 05 
C 5488, 2008 WL 783301 (N.D. Ill. C 5488, 2008 WL 783301 (N.D. Ill. 
Mar. 25, 2008) (Cole, M.J.).  Mar. 25, 2008) (Cole, M.J.).  
Addressing issues related to breadth Addressing issues related to breadth 
of electronic discovery, search of electronic discovery, search 
protocols and cost shifting. protocols and cost shifting. 

*  While this list of decisions is a valuable resource to assist the attorneys practicing in the Northern District of Illinois, 
it is not exhaustive and is not a substitute for independent legal analysis.  The electronic discovery requirements in a 
particular situation or any specific case will depend upon the facts and circumstances of that particular case.



Case Law in the Northern District of Illinois*Case Law in the Northern District of Illinois* 
Scope of Discovery and Form of Production (cont.)Scope of Discovery and Form of Production (cont.)

Puckett v. Tandem Staffing Puckett v. Tandem Staffing 
Solutions, Inc., No. 06 C 3926, 2007 Solutions, Inc., No. 06 C 3926, 2007 
U.S. Dist. LEXIS 47287 (N.D. Ill. June U.S. Dist. LEXIS 47287 (N.D. Ill. June 
27, 2007) (27, 2007) (HibblerHibbler, J.)., J.). AddressingAddressing
issues related to breadth of electronic issues related to breadth of electronic 
discovery, backup tapes and cost discovery, backup tapes and cost 
shifting.shifting.
MuroMuro v. Target Corp., No. 04 C 6267, v. Target Corp., No. 04 C 6267, 
250 F.R.D. 350 (N.D. Ill. Nov. 2, 2007) 250 F.R.D. 350 (N.D. Ill. Nov. 2, 2007) 
((PallmeyerPallmeyer, J.)., J.). Addressing issues Addressing issues 
related to litigation holds, workrelated to litigation holds, work--productproduct
privilege and privilege logs.privilege and privilege logs.
HagenbuchHagenbuch v. 3B6 v. 3B6 SistemiSistemi
ElettroniciElettronici IndustrialiIndustriali S.R.L., No. 04 S.R.L., No. 04 
C 3109, 2006 WL 665005 (N.D. Ill. C 3109, 2006 WL 665005 (N.D. Ill. 
Mar. 8, 2006) (Ashman, M.J.).  Mar. 8, 2006) (Ashman, M.J.).  
Addressing issues related to form of Addressing issues related to form of 
production.production.
Experian Info. Solutions, Inc. v. IExperian Info. Solutions, Inc. v. I--
CentrixCentrix, LLC, No. 04 C 4437, 2005 , LLC, No. 04 C 4437, 2005 
U.S. Dist. LEXIS 42868 (N.D. Ill. July U.S. Dist. LEXIS 42868 (N.D. Ill. July 
21, 2005) (21, 2005) (ZagelZagel, J.)., J.). AddressingAddressing
issues related to form of production issues related to form of production 
and breadth of electronic discovery.and breadth of electronic discovery.

TelewizjaTelewizja PolskaPolska USA, Inc. v. USA, Inc. v. 
EchostarEchostar Satellite Corp., No. 02 C Satellite Corp., No. 02 C 
3293, 2004 WL 2367740 (N.D. Ill. Oct. 3293, 2004 WL 2367740 (N.D. Ill. Oct. 
15, 2004) (Keys, M.J.).  15, 2004) (Keys, M.J.).  AddressingAddressing
issues related to evidentiary use of issues related to evidentiary use of 
electronic evidence. electronic evidence. 
WigintonWiginton v. CB Richard Ellis, Inc.,v. CB Richard Ellis, Inc.,
No. 02 C 6832, 229 F.R.D. 568 (N.D. No. 02 C 6832, 229 F.R.D. 568 (N.D. 
Ill. 2004) (Ashman, M.J.).Ill. 2004) (Ashman, M.J.). AddressingAddressing
issues related to backup tapes and issues related to backup tapes and 
cost shifting.cost shifting.
SondkerSondker v. Philips Electronics v. Philips Electronics 
North America, No. 03 C 2167, 2004 North America, No. 03 C 2167, 2004 
WL 1687016 (N.D. Ill. July 27, 2004), WL 1687016 (N.D. Ill. July 27, 2004), 
((DeryeghiayanDeryeghiayan, J.)., J.). AddressingAddressing 
issues related to evidentiary use of issues related to evidentiary use of 
electronic evidence.electronic evidence.

*  While this list of decisions is a valuable resource to assist the attorneys practicing in the Northern District of Illinois,
it is not exhaustive and is not a substitute for independent legal analysis.  The electronic discovery requirements in a 
particular situation or any specific case will depend upon the facts and circumstances of that particular case.



Case Law in the Northern District of Illinois*Case Law in the Northern District of Illinois* 
Scope of Discovery and Form of Production (cont.)Scope of Discovery and Form of Production (cont.)

Zenith Elec. Corp. v. WHZenith Elec. Corp. v. WH--TV Broad. TV Broad. 
Corp., No. 01 C 4366, 2004 WL Corp., No. 01 C 4366, 2004 WL 
1631676 (N.D. Ill. July 19, 2004) 1631676 (N.D. Ill. July 19, 2004) 
(Lindberg, S.J.).  (Lindberg, S.J.).  Addressing issues Addressing issues 
related to form of production and cost related to form of production and cost 
shifting. shifting. 
PortisPortis v. City of Chicago, No. 02 C v. City of Chicago, No. 02 C 
3139, 2004 WL 1535854 (N.D. Ill. 3139, 2004 WL 1535854 (N.D. Ill. 
July 7, 2004) (Nolan, M.J.).  July 7, 2004) (Nolan, M.J.).  
Addressing issues related to document Addressing issues related to document 
databases, workdatabases, work--product privilege and product privilege and 
cost sharing.cost sharing.
In re 3817 W. West End, First Floor In re 3817 W. West End, First Floor 
Chicago, Illinois 60621, No. 04 M Chicago, Illinois 60621, No. 04 M 
108, 321 F.Supp.2d 953 (N.D. Ill. 108, 321 F.Supp.2d 953 (N.D. Ill. 
2004) (2004) (SchenkierSchenkier, M.J.).  , M.J.).  Addressing Addressing 
issues related to search protocols.issues related to search protocols.

YCA, LLC v. Berry, No. 03 C 3116, YCA, LLC v. Berry, No. 03 C 3116, 
2004 WL 1093385 (N.D. Ill. May 7, 2004 WL 1093385 (N.D. Ill. May 7, 
2004) (2004) (LeinenweberLeinenweber, J.).  , J.).  Addressing Addressing 
issues related to disclosure of issues related to disclosure of 
electronic information and sanctions. electronic information and sanctions. 
United States v. Segal, No. 02United States v. Segal, No. 02--CRCR-- 
112, 313 F.Supp.2d 774 (N.D. Ill. 112, 313 F.Supp.2d 774 (N.D. Ill. 
2004) (Castillo, J.).  2004) (Castillo, J.).  Addressing Addressing 
issues related to search protocols.issues related to search protocols.
Computer Assocs. IntComputer Assocs. Int’’l, Inc. v. l, Inc. v. 
Quest Software, Inc., No. 02 C 4721, Quest Software, Inc., No. 02 C 4721, 
2003 WL 21277129 (N.D. Ill. June 3, 2003 WL 21277129 (N.D. Ill. June 3, 
2003) (Moran, S.J.).  2003) (Moran, S.J.).  Addressing Addressing 
issues related to cost shifting.issues related to cost shifting.

*  While this list of decisions is a valuable resource to assist the attorneys practicing in the Northern District of Illinois, 
it is not exhaustive and is not a substitute for independent legal analysis.  The electronic discovery requirements in a 
particular situation or any specific case will depend upon the facts and circumstances of that particular case.



Case Law in the Northern District of Illinois*Case Law in the Northern District of Illinois* 
Scope of Discovery and Form of Production (cont.)Scope of Discovery and Form of Production (cont.)

LakewoodLakewood EngEng’’gg v.v. LaskoLasko Prod., No. Prod., No. 
01 C 7867, 2003 WL 1220254 (N.D. 01 C 7867, 2003 WL 1220254 (N.D. 
Ill. Mar. 14, 2003) (Keys, M.J.).Ill. Mar. 14, 2003) (Keys, M.J.).
Addressing issues related to breadth Addressing issues related to breadth 
of electronic discovery and sanctions. of electronic discovery and sanctions. 
In re Amsted Indus., No. 01 C 2963, In re Amsted Indus., No. 01 C 2963, 
2002 WL 31844956 (N.D. Ill. Dec. 18, 2002 WL 31844956 (N.D. Ill. Dec. 18, 
2002) (Moran, S.J.).  2002) (Moran, S.J.).  AddressingAddressing
issues related to search protocols, issues related to search protocols, 
breadth of electronic discovery and breadth of electronic discovery and 
backup tapes. backup tapes. 
Byers v. Illinois State Police, No. 99 Byers v. Illinois State Police, No. 99 
C 8105, 2002 WL 1264004 (N.D. Ill. C 8105, 2002 WL 1264004 (N.D. Ill. 
June 3, 2002) (Nolan, M.J.).  June 3, 2002) (Nolan, M.J.).  
Addressing issues related to cost Addressing issues related to cost 
shifting and backup tapes.shifting and backup tapes.
StallingsStallings--Daniel v. Northern Trust Daniel v. Northern Trust 
Co., No. 01 C 2290, 2002 WL 385566 Co., No. 01 C 2290, 2002 WL 385566 
(N.D. Ill. Mar. 12, 2002) (Mason, (N.D. Ill. Mar. 12, 2002) (Mason, 
M.J.).M.J.). Addressing issues related to Addressing issues related to 
breadth of electronic discovery.breadth of electronic discovery.

McNally Tunneling v. City of McNally Tunneling v. City of 
Evanston, No. 00 C 6979, 2001 WLEvanston, No. 00 C 6979, 2001 WL
1568879 (N.D. Ill. Dec. 10, 2001) 1568879 (N.D. Ill. Dec. 10, 2001) 
(Nolan, M.J.).(Nolan, M.J.). Addressing issues Addressing issues 
related to form of production. related to form of production. 
In re Brand Name Prescription In re Brand Name Prescription 
Drugs Antitrust Litigation, No. 94 C Drugs Antitrust Litigation, No. 94 C 
897, MDL 997, 1995 WL 360526 (N.D. 897, MDL 997, 1995 WL 360526 (N.D. 
Ill. June 15, 1995) (Ill. June 15, 1995) (KocorasKocoras, J.)., J.).
Addressing issues related to breadth Addressing issues related to breadth 
of electronic discovery and cost of electronic discovery and cost 
shifting.shifting.
MurlasMurlas Living Trust v. Mobil OilLiving Trust v. Mobil Oil
Corp., No. 93 C 6956, 1995 WLCorp., No. 93 C 6956, 1995 WL
124186 (N.D. Ill. Mar. 20, 1995) 124186 (N.D. Ill. Mar. 20, 1995) 
((CoarCoar, J.)., J.). Addressing issues related Addressing issues related 
to breadth of electronic discovery. to breadth of electronic discovery. 

*  While this list of decisions is a valuable resource to assist the attorneys practicing in the Northern District of Illinois,
it is not exhaustive and is not a substitute for independent legal analysis.  The electronic discovery requirements in a 
particular situation or any specific case will depend upon the facts and circumstances of that particular case.



Case Law in the Southern District of Illinois*Case Law in the Southern District of Illinois* 
Preservation Obligations and SpoliationPreservation Obligations and Spoliation

*  While this list of decisions is a valuable resource to assist the attorneys practicing in the Southern District of Illinois,
it is not exhaustive and is not a substitute for independent legal analysis.  The electronic discovery requirements in a 
particular situation or any specific case will depend upon the facts and circumstances of that particular case.

United States v. Kimoto, No. 07 CR United States v. Kimoto, No. 07 CR 
30089, 2008 WL 2003187 (S.D. Ill. 30089, 2008 WL 2003187 (S.D. Ill. 
May 8, 2008) (Reagan, J.). May 8, 2008) (Reagan, J.). 
Addressing issues related to Addressing issues related to 
preservation obligations, spoliation and preservation obligations, spoliation and 
form of production.form of production.



Case Law in the Southern District of Illinois*Case Law in the Southern District of Illinois* 
Scope of Discovery and Form of ProductionScope of Discovery and Form of Production

*  While this list of decisions is a valuable resource to assist the attorneys practicing in the Southern District of Illinois,
it is not exhaustive and is not a substitute for independent legal analysis.  The electronic discovery requirements in a 
particular situation or any specific case will depend upon the facts and circumstances of that particular case.

Lewis v. Lewis v. SchSch. Dist. #70, No. 05 C . Dist. #70, No. 05 C 
776, 2006 WL 2506465 (S.D. Ill. Aug. 776, 2006 WL 2506465 (S.D. Ill. Aug. 
25, 2006) (Proud, M.J.).25, 2006) (Proud, M.J.). AddressingAddressing
issues related to preservation issues related to preservation 
obligations, form of production, obligations, form of production, 
breadth of electronic discovery and breadth of electronic discovery and 
spoliation.spoliation.



Case Law in the Northern District of Indiana*Case Law in the Northern District of Indiana* 
Preservation Obligations and SpoliationPreservation Obligations and Spoliation

Gregg v. Local 305 IBEW, No. 08 C Gregg v. Local 305 IBEW, No. 08 C 
160, 2008 WL 5171085 (N.D. Ind. 160, 2008 WL 5171085 (N.D. Ind. 
Dec. 8, 2008) (Cosbey, M.J.). Dec. 8, 2008) (Cosbey, M.J.). 
Addressing issues related to Addressing issues related to 
preservation obligations.preservation obligations.

*  While this list of decisions is a valuable resource to assist the attorneys practicing in the Northern District of Indiana, 
it is not exhaustive and is not a substitute for independent legal analysis.  The electronic discovery requirements in a 
particular situation or any specific case will depend upon the facts and circumstances of that particular case.



Case Law in the Northern District of Indiana*Case Law in the Northern District of Indiana* 
Scope of Discovery and Form of ProductionScope of Discovery and Form of Production

Perfect Barrier LLC v. Perfect Barrier LLC v. WoodsmartWoodsmart
Solutions Inc., No. 07 C 103, 2008 Solutions Inc., No. 07 C 103, 2008 
WL 2230192 (N.D. Ind. May 27, 2008)WL 2230192 (N.D. Ind. May 27, 2008)
(Neuchterlein, M.J.).(Neuchterlein, M.J.). AddressingAddressing
issues related to form of production. issues related to form of production. 
Grant v. Homier Distributing Co., Grant v. Homier Distributing Co., 
Inc., No. 07 C 116, 2007 WL 2446753 Inc., No. 07 C 116, 2007 WL 2446753 
(N.D. Ind. Aug. 24, 2007)(N.D. Ind. Aug. 24, 2007)
((NeuchterleinNeuchterlein, M.J.)., M.J.). AddressingAddressing
issues related to cost shifting.issues related to cost shifting.

Guy Chemical Co. v. Romaco AG, Guy Chemical Co. v. Romaco AG, 
No. 07 C 016, 243 F.R.D. 310 (N.D. No. 07 C 016, 243 F.R.D. 310 (N.D. 
Ind. 2007) (Neuchterlein, M.J.).Ind. 2007) (Neuchterlein, M.J.). 
Addressing issues related to cost Addressing issues related to cost 
shifting.shifting.

*  While this list of decisions is a valuable resource to assist the attorneys practicing in the Northern District of Indiana, 
it is not exhaustive and is not a substitute for independent legal analysis.  The electronic discovery requirements in a 
particular situation or any specific case will depend upon the facts and circumstances of that particular case.



Case Law in the Southern District of Indiana*Case Law in the Southern District of Indiana* 
Preservation Obligations and SpoliationPreservation Obligations and Spoliation

Turner v. Resort Condominiums Turner v. Resort Condominiums 
Intern., LLC, No. 03 C 2025, 2006 WL Intern., LLC, No. 03 C 2025, 2006 WL 
1990379 (S.D. Ind. July 13, 2006)1990379 (S.D. Ind. July 13, 2006)
(Hamilton, J.).(Hamilton, J.). Addressing issues Addressing issues 
related to preservation obligations, related to preservation obligations, 
litigation holds and sanctions. litigation holds and sanctions. 

Ball v. Versar, Inc., No. 01 C 531, Ball v. Versar, Inc., No. 01 C 531, 
2005 WL 4881102 (S.D. Ind. Sep. 23, 2005 WL 4881102 (S.D. Ind. Sep. 23, 
2005) (Baker, M.J.). 2005) (Baker, M.J.). AddressingAddressing
issues related to preservation issues related to preservation 
obligations, spoliation and sanctions. obligations, spoliation and sanctions. 

*  While this list of decisions is a valuable resource to assist the attorneys practicing in the Southern District of 
Indiana, it is not exhaustive and is not a substitute for independent legal analysis.  The electronic discovery 
requirements in a particular situation or any specific case will depend upon the facts and circumstances of that 
particular case.



Case Law in the Southern District of Indiana*Case Law in the Southern District of Indiana* 
Scope of Discovery and Form of ProductionScope of Discovery and Form of Production

Alcon Mfg., Ltd. v. Apotex, Inc., No. Alcon Mfg., Ltd. v. Apotex, Inc., No. 
06 C 1642, 2008 WL 5070465 (S.D. 06 C 1642, 2008 WL 5070465 (S.D. 
Ind. Nov. 26, 2008) (Baker, M.J.). Ind. Nov. 26, 2008) (Baker, M.J.). 
Addressing issues related to Addressing issues related to 
inadvertent production and privilege inadvertent production and privilege 
waiver. waiver. 

Tracy v. Financial Ins. Mgmt. Corp., Tracy v. Financial Ins. Mgmt. Corp., 
No. 04 C 619, 2005 WL 2100261 No. 04 C 619, 2005 WL 2100261 
(S.D. Ind. Aug. 22, 2005) (Baker, (S.D. Ind. Aug. 22, 2005) (Baker, 
M.J.).M.J.). Addressing issues related to Addressing issues related to 
timeliness of production and sanctions.timeliness of production and sanctions.

*  While this list of decisions is a valuable resource to assist the attorneys practicing in the Southern District of 
Indiana, it is not exhaustive and is not a substitute for independent legal analysis.  The electronic discovery 
requirements in a particular situation or any specific case will depend upon the facts and circumstances of that 
particular case.



Case Law in the Eastern District of Wisconsin*Case Law in the Eastern District of Wisconsin* 
Scope of Discovery and Form of ProductionScope of Discovery and Form of Production

Kay Beer Kay Beer DistribDistrib., Inc. v. Energy ., Inc. v. Energy 
Brands, Inc., No. 07 C 1068, 2009 Brands, Inc., No. 07 C 1068, 2009 
WL 1649592 (WL 1649592 (E.D.WisE.D.Wis. June 10, . June 10, 
2009) (2009) (GriesbachGriesbach, J.)., J.). AddressingAddressing
issues of cost shifting, search issues of cost shifting, search 
protocols and native format. protocols and native format. 
Henderson v. U.S. Bank, No. 08 C Henderson v. U.S. Bank, No. 08 C 
0839, 2009 WL 1152019 (0839, 2009 WL 1152019 (E.D.WisE.D.Wis..
Apr. 29, 2009) (Adelman, Apr. 29, 2009) (Adelman, 
J.).J.). Addressing issues of related to Addressing issues of related to 
form of production and document form of production and document 
databases.databases.
MetavanteMetavante Corp. v. Emigrant Corp. v. Emigrant 
Savings Bank, No. 05 C 1221, 2008 Savings Bank, No. 05 C 1221, 2008 
WL 4722336 (WL 4722336 (E.D.WisE.D.Wis. Oct. 24, 2008) . Oct. 24, 2008) 
(Stadtmueller, J.).(Stadtmueller, J.). Addressing issues Addressing issues 
related to source codes, cost sharing related to source codes, cost sharing 
and form of production. and form of production. 

*  While this list of decisions is a valuable resource to assist the attorneys practicing in the Eastern District of 
Wisconsin, it is not exhaustive and is not a substitute for independent legal analysis.  The electronic discovery 
requirements in a particular situation or any specific case will depend upon the facts and circumstances of that 
particular case.

HagemeyerHagemeyer North American, Inc. v. North American, Inc. v. 
Gateway Data Sciences Corp., No. Gateway Data Sciences Corp., No. 
97 C 0635, 222 F.R.D. 594 (97 C 0635, 222 F.R.D. 594 (E.D.WisE.D.Wis..
2004) (Randa, C.J.).2004) (Randa, C.J.). AddressingAddressing
issues related to  breadth of electronic issues related to  breadth of electronic 
discovery, search protocols, backup discovery, search protocols, backup 
tapes and cost shifting. tapes and cost shifting. 
India Brewing, Inc., v. Miller India Brewing, Inc., v. Miller 
Brewing Co., No. 05 C 0467, 237 Brewing Co., No. 05 C 0467, 237 
F.R.D. 190 (F.R.D. 190 (E.D.WisE.D.Wis. 2006) (. 2006) (ClevertClevert,,
J.). J.). Addressing issues related to form Addressing issues related to form 
of production and retention. of production and retention. 



Case Law in the Western District of Wisconsin*Case Law in the Western District of Wisconsin* 
Scope of Discovery and Form of ProductionScope of Discovery and Form of Production

HakaHaka v. Lincoln County, No. 06 C v. Lincoln County, No. 06 C 
0594, 246 F.R.D. 577 (0594, 246 F.R.D. 577 (W.D.WisW.D.Wis..
2007) (2007) (CrabbCrabb, J.)., J.). Addressing issues Addressing issues 
related to search protocols and cost related to search protocols and cost 
sharing.sharing.

*  While this list of decisions is a valuable resource to assist the attorneys practicing in the Western District of 
Wisconsin, it is not exhaustive and is not a substitute for independent legal analysis.  The electronic discovery 
requirements in a particular situation or any specific case will depend upon the facts and circumstances of that 
particular case.

NorthernNorthern CrossarmCrossarm Co. v. Chemical Co. v. Chemical 
Specialties, Inc., No. 03 C 0415, Specialties, Inc., No. 03 C 0415, 
2004 WL 635606 (2004 WL 635606 (W.D.WisW.D.Wis. Mar. 3, . Mar. 3, 
2004) (Crocker, M.J.).2004) (Crocker, M.J.). AddressingAddressing
issues related to form of production. issues related to form of production. 



Additional Case Law Resources*Additional Case Law Resources*
Two important decisions on electronic discovery Two important decisions on electronic discovery 
are commonly referred to as the are commonly referred to as the ZubulakeZubulake 
decisions.decisions.
–– ZubulakeZubulake v. UBS Warburg LLCv. UBS Warburg LLC, 220 F.R.D. 212 , 220 F.R.D. 212 

(S.D.N.Y. 2003) ((S.D.N.Y. 2003) (““ZubulakeZubulake IVIV””).).
–– ZubulakeZubulake v. UBS Warburg LLCv. UBS Warburg LLC, 2004 WL , 2004 WL 

1620866 (S.D.N.Y. July 20, 2004) (1620866 (S.D.N.Y. July 20, 2004) (““ZubulakeZubulake VV””).).

*  There are numerous decisions issued by courts outside the Seventh Circuit that address 
electronic discovery.  The Zubulake decisions are listed only as additional educational 
resources and do not have precedential value in the Seventh Circuit district courts.



 

2.  February 17, 2010 Webinar  



 

(a)  Invitation  



To: Northern District of Illinois E-Filers 

From: Chief Judge James F. Holderman on behalf of the 
Seventh Circuit Electronic Discovery Committee,
Chaired by Magistrate Judge Nan Nolan 

Re: Free Webinar on the Principles of the Seventh Circuit
Electronic Discovery Pilot Program Phase One
February 17, 2010 at Noon C.S.T.

You are cordially invited to attend, electronically and free of charge, the first nationally

broadcast in-depth discussion of the Principles Relating to the Discovery of Electronically Stored

Information adopted by the Seventh Circuit Electronic Discovery Committee.  The program will be

broadcast on LAW.COM on Wednesday, February 17, 2010 at Noon C.S.T. 

Beginning October 1, 2009, the Electronic Discovery Pilot Program Phase One was launched

in the district courts of the Seventh Circuit, with emphasis in the Northern District of Illinois.  The

Pilot Program applies the Principles to over 80 specifically selected cases.  The Principles were

drafted by a 40-member Committee comprised of trial judges and lawyers, including in-house

counsel, private practitioners (plaintiff and defense), government attorneys, academics and litigation

expert consultants. To learn more about the Principles click on the following link to the

7thcircuitbar.org/Principles.

The goal of the Principles is to provide incentives for the early and informal information

exchange on commonly encountered issues relating to evidence preservation and discovery, paper

and electronic, as required by Federal Rule of Civil Procedure 26(f)(2).  The Principles provide

guidance on how to streamline the discovery process (e.g., suggesting formats of electronic discovery

which are generally not required to be preserved, thus requiring a party to discuss the need for such

formats early in the pretrial litigation process) and how to resolve disputes regarding electronic

discovery.  

The Principles also contain novel ideas, such as the use of e-discovery liaisons, to assist

parties in efficiently managing discovery, particularly discovery involving complex electronically

stored information.  The Principles have generated a tremendous amount of interest in the legal

community nationally.

To learn more about the February 17, 2010 webinar and to register click on the following link

to the webinar.

http://www.7thcircuitbar.org/associations/1507/files/Statement%20-%20Phase%20One.pdf
https://event.on24.com/eventRegistration/EventLobbyServlet?target=registration.jsp&eventid=188527&sessionid=1&key=E2F69CA5486B4728BC61E707BD2701A7&sourcepage=register


 

(b)  Advertisement  



 If you have previously registered for this event, please login below:

 Email   

 

Registration is required to attend this event. If you have not registered, 
please register now.

First Name*

Last Name*

Job Title*

Company*

Address*

 

City*

State*

Zip

Country* United States
Email*

Work Phone

Fax

Company Website*

 You may contact me by email.

You must have javascript and cookies enabled to complete registration. 
Click here for Help.
 
*Denotes required.
 

Reforming Discovery: The Seventh Circuit E-
Discovery Pilot Program  
Use of the Seventh Circuit E-Discovery Principles to Improve 
Your Discovery Processes  
 
Date: Wednesday, February 17, 2010  
Time: 1:00 PM (EST) | 10:00 AM (PST)  
 
Hon. James F. Holderman (Chief District Judge, U.S. Dist. Court 
Northern District of Illinois), Hon. Nan R. Nolan (U.S. Magistrate Judge, 
U.S. Dist. Court Northern District of Illinois), Thomas Lidbury (Partner at 
Mayer Brown LLP) and Alexandra Buck (Senior Counsel and Director of 
E-Discovery and Records Management at Abbott Laboratories) will 
discuss the goals and application of the Seventh Circuit Court of Appeals’ 
“Electronic Discovery Pilot Program” that was launched on October 1, 
2009. The dialogue will be moderated by Victoria Redgrave, General 
Counsel and Vice President at Technology Concepts & Design, Inc. 
(TCDI). Vickie was previously Managing Counsel at The Dow Chemical 
Company.  
 
The Seventh Circuit Pilot Program is centered on “Principles Relating to 
the Discovery of Electronically Stored Information.” These Principles are 
similar but not identical to other guidance documents, such as The 
Sedona Principles, and are being implemented by standing order entered 
by certain judges and magistrate judges in individual cases. The 
Principles are intended to be supplemental procedural guidelines and the 
purpose of the Pilot Program is to test their efficacy.The panelists will 
discuss the genesis of the Pilot Program and how the Principles will be 
implemented and evaluated. The panelists will also examine the 
experiences to date with the Program – from the perspectives of bench 
and bar. The majority of the webinar program will address what courts 
and counsel need to know in order to apply the principles and guidance 
of the Seventh Circuit, and how the Principles, and lessons learned 
through their application, can be applied in all civil cases throughout the 
country (and not just the Seventh Circuit) to help make the discovery 
process more manageable, less contentious and more affordable. Issues 
that will be discussed include how the Principles:  

 Encourage cooperation and translucency in discovery;  
 Foster meaningful discussion by identifying categories of ESI that 

generally are (and are not) within the scope of preservation and 
discovery;  

 Incentivize parties to utilize the 26(f) Conference to address 
difficult issues without compromising legitimate disputes;  

 Emphasize proportionality and guide parties on how to value 
proposed discovery in the context of a given case;  

 Address cost sharing and cost-shifting – applying these concepts 
in the real world; and  

 Promote competence in ESI basics and its discovery – including 
the role of education and “e-discovery liaisons” to help facilitate 
meaningful dialogue and agreements. 

This webinar will provide critical perspectives on how the Principles can 
be applied to better manage what has become one of the largest 
concerns of the judiciary and parties entering 2010 – the spiraling costs 
and seeming unmanageability of discovery in mid to large size cases. In-
house counsel, outside counsel and litigation support professionals 
should attend to understand what the Seventh Circuit Principles and 
experience mean, and how the Principles can help improve the discovery 
experience in cases throughout the country. 
 
Featured Presenters: 

Hon. James F. Holderman (Chief District Judge, 
U.S. Dist. Court Northern District of Illinois) 
 
Chief Judge James F. Holderman has been a United States 
District Judge in Chicago since 1985, and has been the Chief 
Judge of the Northern District of Illinois since July 1, 2006. 
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Moderator: 

During his more than twenty years on the bench, Chief Judge 
Holderman has presided over numerous cases in all areas of 
federal jurisdiction. During his tenure as a United States District 
Judge he has also served by designation on judicial panels of 
the United States Courts of Appeals for the Seventh Circuit in 
Chicago and for the Federal Circuit in Washington, D.C.

Hon. Nan R. Nolan (U.S. Magistrate Judge, U.S. 
Dist. Court Northern District of Illinois) 
 
Nan R. Nolan was appointed as a United States Magistrate 
Judge for the Northern District of Illinois in 1998. She received 
her bachelor's degree from Loyola University and her J.D. from 
DePaul University College of Law in Chicago. Magistrate Judge 
Nolan began her legal career as a staff attorney for the Federal 
Defender Program in Chicago, and then worked in private 
practice where she gained extensive experience handling 
complex criminal cases. She is a member of the Advisory Board 
for The Sedona Conference and a member of the Georgetown 
University Law Center E-Discovery Advisory Board. She is the 
chair of the E-Discovery Committee overseeing the Seventh 
Circuit Electronic Discovery Pilot Program. Magistrate Judge 
Nolan regularly speaks on the topic of electronic discovery at 
conferences throughout the United States.

Thomas Lidbury (Partner at Mayer Brown LLP) 
 
Tom Lidbury is a litigation partner with Mayer Brown LLP 
specializing in trial work and electronic discovery. Tom has tried 
many cases, including a $159 million jury verdict win. Tom is a 
Group Leader of Mayer Brown’s electronic discovery practice 
and has extensive experience helping large companies develop 
their electronic discovery programs and manage electronic 
discovery in large cases. Tom is a member of the 7th Circuit 
Electronic Discovery Committee and serves on multiple 
subcommittees including as co-chair of the Early Case 
Assessment Subcommittee. Tom received his B.S. from the 
University of Chicago in 1989 and his J.D. from Washington 
University St. Louis in 1992.

Alexandra Buck (Senior Counsel and Director of 
E-Discovery and Records Management for Abbott 
Laboratories) 
 
Alex Buck is the Senior Counsel and Director of E-Discovery and 
Records Management for Abbott Laboratories. Prior to her work 
with Abbott, she was a patent litigation and electronic discovery 
attorney with Reed Smith Sachnoff & Weaver in Chicago, where 
she headed the Electronic Discovery Practice Group. Alex is 
currently an Adjunct Professor at Loyola University School of 
Law where she teaches Cyberlaw. Prior to her work with Reed 
Smith Sachnoff & Weaver, she was an attorney with the 
Intellectual Property boutique of Fitzpatrick, Cella, Harper and 
Scinto in New York City. She has significant expertise in the 
areas of electronic discovery law and policy, records 
management, document retention, legal record 
holds/preservation, litigation readiness protocols, e-discovery 
and records management technologies, and other related areas. 

Victoria (Vickie) Redgrave, Vice President – 
Practice Development & General Counsel, TCDI 
 
Victoria A. Redgrave, Vice President, Practice Development & 
General Counsel for TCDI, has extensive legal experience as 
both in-house and outside counsel. Her prior experience includes 
managing the Products Liability Group at The Dow Chemical 
Company and serving as head of the Litigation Group at 
Cummins, Inc. She has handled significant litigation as well as 
provided advice and counsel to senior executives and business 
group leaders on a variety of complex subjects, including 
electronic discovery and information management, business risk 
management, corporate governance, product safety, 
international trade, and regulatory issues. Before joining Dow in 
2000, she was an attorney with an Am Law 100 firm in 
Indianapolis, Indiana. Vickie is involved in The Sedona 
Conference Working Group on Best Practices for Electronic 
Document Retention and Production. Vickie has a B.S. in 
Chemistry, magna cum laude, from the University of Indianapolis 
and a J.D., summa cum laude, from Indiana University School of 
Law at Indianapolis.
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(c)  Slides  



Reforming Discovery: The Seventh Circuit
E-Discovery Pilot Program 

Use of the Seventh Circuit E-Discovery Principles to Improve 
Your Discovery Processes

Presented by:

Technology Concepts & Design, Inc.



Panelists

Chief Judge James F. Holderman
Chief District Judge, U.S. District Court Northern District of Illinois

Hon. Nan R. Nolan 
U. S. Magistrate Judge, U.S. District Court Northern District of Illinois

Tom Lidbury
Partner, Mayer Brown LLP

Alexandra Buck
Senior Counsel & Dir. of eDiscovery & Records Management, Abbott Labs

2
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7th Circuit E-Discovery Pilot Program



4

The Sedona Proclamation



Rule 26(f) Conference of the Parties; 
Planning for Discovery

26(f)(2) parties must “discuss any issues about preserving discoverable information; and 
develop a proposed discovery plan”

26(f)(3)(C) discovery plan must state the parties' views and proposals on “any issues about 
disclosure or discovery of electronically stored information, including the form or forms in 
which it should be produced”

These requirements give little guidance about what “issues” to discuss concerning preservation or 
discovery

In practice, it is common for parties to avoid discussion at any meaningful level

The Principles:

1.  Identify specific topics that should be

A.  Investigated and understood by counsel before the Rule 16 conference; and

B.  Addressed in the meet-and-confer process before the Rule 16 conference

2.  Incentivize a more open exchange by requiring that these issues be raised promptly if there 
is disagreement (or the aggrieved party may not be heard later)

.  5



Principle 2.01 
Duty to Meet & Confer on Discovery & to 
Identify Disputes for Early Resolution

(a) Prior to the initial status conference with the Court, counsel shall meet and discuss the 
application of the discovery process set forth in the Federal Rules of Civil Procedure and 
these Principles to their specific case.  Among the issues to be considered for discussion are: 

(1)  the identification of relevant and discoverable ESI; 

(2)  the scope of discoverable ESI to be preserved by the parties; 

(3)  the formats for preservation and production of ESI; 

(4)  the potential for conducting discovery in phases or stages as a method for reducing costs 
and burden; and 

(5)  the procedures for handling inadvertent production of privileged information and other 
privilege waiver issues under Rule 502 of the Federal Rules of Evidence.

-----------------------------------------------------------------------------------------------------------------------------------

This Principle identifies general topics, while other Principles give more specific guidance:

Principle 2.05 provides more guidance on “identification” issues

Principle 2.04 provides specific issues concerning “preservation” issues

Principle 2.06 provides more guidance on “format” issues

6



(b) Disputes regarding ESI that counsel for the parties are unable to resolve shall be presented 
to the Court at the initial status conference, Fed. R. Civ. P. Rule 16(b) Scheduling 
Conference, or as soon as possible thereafter.

-----------------------------------------------------------------------------------------------------------------------------------

Disputes that can reasonably be identified by meaningful discussion before the initial status MUST 
be raised by the initial status

Disputes that are only identifiable later MUST be brought up promptly

The teeth to this is that failing to do so risks the Court refusing to hear the aggrieved party later

7

Principle 2.01 
Duty to Meet & Confer on Discovery & to 
Identify Disputes for Early Resolution



(c) Disputes regarding ESI will be resolved more efficiently if, before meeting with opposing 
counsel, the attorneys for each party review and understand how their client’s data is stored 
and retrieved in order to determine what issues must be addressed during the meet and 
confer discussions.  

-----------------------------------------------------------------------------------------------------------------------------------

To fulfill these requirements of the Principles counsel must actively investigate and understand 
their clients’ information systems

Otherwise meaningful discussion is not possible

8

Principle 2.01 
Duty to Meet & Confer on Discovery & to 
Identify Disputes for Early Resolution



Principle 2.02 
E-Discovery Liaison(s) 

In most cases, the meet and confer process will be aided by participation of an e-discovery 
liaison(s) as defined in this Principle.  In the event of a dispute concerning the preservation or 
production of ESI, each party shall designate an individual(s) to act as e-discovery liaison(s) for 
purposes of meeting, conferring, and attending court hearings on the subject.  Regardless of 
whether the e-discovery liaison(s) is an attorney (in-house or outside counsel), a third party 
consultant, or an employee of the party, the e-discovery liaison(s) must:

(a)  be prepared to participate in e-discovery dispute resolution;

(b)  be knowledgeable about the party’s e-discovery efforts;

(c)  be, or have reasonable access to those who are, familiar with the party’s electronic 
systems and capabilities in order to explain those systems and answer relevant questions; 
and 

(d)  be, or have reasonable access to those who are, knowledgeable about the technical 
aspects of e-discovery, including electronic document storage, organization, and format 
issues, and relevant information retrieval technology, including search methodology.

9



Principle 2.02 
E-Discovery Liaison(s) Summary
Principle 2.02

• One or more people with knowledge of data systems, hold and collection processes
• Main point of contact for data issues for parties and bench

Benefits of the Liaison
• Encourages meaningful communication between parties
• Allows centralization of information pertaining to e-discovery
• Helps cooperation and dialogue between the “experts”
• Broad enough to allow more than one liaison depending on the circumstance
• Many corporations have this role internally already

Things to watch out for
• Need someone who is comfortable with both legal and IT issues
• Face of client for the court
• Need someone who is cooperative, but knows your limitations

10



Principle 2.04 
Scope of Preservation
(a) Every party to litigation and its counsel are responsible for taking reasonable and proportionate 

steps to preserve relevant and discoverable ESI within its possession, custody or control.  
Determining which steps are reasonable and proportionate in particular litigation is a fact specific 
inquiry that will vary from case to case.  The parties and counsel should address preservation 
issues at the outset of a case, and should continue to address them as the case progresses and 
their understanding of the issues and the facts improves.

(b) Discovery concerning the preservation and collection efforts of another party may be appropriate 
but, if used unadvisedly, can also contribute to the unnecessary expense and delay and may 
inappropriately implicate work product and attorney-client privileged matter.  Accordingly, prior to 
initiating such discovery a party shall confer with the party from whom the information is sought 
concerning:  (i) the specific need for such discovery, including its relevance to issues likely to 
arise in the litigation; and (ii) the suitability of alternative means for obtaining the information.  
Nothing herein exempts deponents on merits issues from answering questions concerning the 
preservation and collection of their documents, ESI, and tangible things.

(c)  The parties and counsel should come to the meet and confer conference prepared to discuss the 
claims and defenses in the case including specific issues, time frame, potential damages, and 
targeted discovery that each anticipates requesting.  In addition, the parties and counsel should 
be prepared to discuss reasonably foreseeable preservation issues that relate directly to the 
information that the other party is seeking.  The parties and counsel need not raise every 
conceivable issue that may arise concerning its preservation efforts; however, the identification of 
any such preservation issues should be specific.  

11



Principle 2.04 
Scope of Preservation

(d)  The following categories of ESI generally are not discoverable in most cases, and if any party 
intends to request the preservation or production of these categories, then that intention should 
be discussed at the meet and confer or as soon thereafter as practicable: 

(1)  “deleted,” “slack,” “fragmented,” or “unallocated” data on hard drives;

(2)  random access memory (RAM) or other ephemeral data;

(3)  on-line access data such as temporary internet files, history, cache, cookies, etc.;

(4)  data in metadata fields that are frequently updated automatically, such as  last-opened 
dates; and

(5)  backup data that is substantially duplicative of data that is more accessible elsewhere;

(6) other forms of ESI whose preservation requires extraordinary affirmative measures that are 
not utilized in the ordinary course of business.

(e)  If there is a dispute concerning the scope of a party’s preservation efforts, the parties or their 
counsel must meet and confer and fully explain their reasons for believing that additional efforts 
are, or are not, reasonable and proportionate, pursuant to Rule 26(b)(2)(C).  If the parties are 
unable to resolve a preservation issue, then the issue should be raised promptly with the Court.

12



Principle 2.04 
Scope of Preservation  Summary

Takeaway:  Focusing holds to cut down preservation of unnecessary data is crucial

13

Example: Company XYZ

2.5 GB/employee

10,000 Employees on 
Legal Hold

Principles intend to focus the data that must be preserved and collected

Result of a Simultaneous Collection:

• $12 - $16M to process for review

• 5 1/3 days per attorney to review 1GB of data 
working 7-hr days

• Over 33,000 days to review data
(Assuming 75% culled out during processing)

• At $250/hr, it would cost is apx. $60M to review the 
data



Principle 2.04 
Scope of Preservation

(b)  Discovery concerning the preservation and collection efforts of another party may be 
appropriate but, if used unadvisedly, can also contribute to the unnecessary expense and delay 
and may inappropriately implicate work product and attorney-client privileged matter. 
Accordingly, prior to initiating such discovery a party shall confer with the party from whom the 
information is sought concerning:  (i) the specific need for such discovery, including its 
relevance to issues likely to arise in the litigation; and (ii) the suitability of alternative means for 
obtaining the information.  Nothing herein exempts deponents on merits issues from answering 
questions concerning the preservation and collection of their documents, ESI, and tangible 
things.
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Principle 2.03 
Preservation Requests and Orders

(b) To the extent counsel or a party requests preservation of ESI through the use of a 
preservation letter, such requests should attempt to ensure the preservation of relevant and 
discoverable information and to facilitate cooperation between requesting and receiving 
counsel and parties by transmitting specific and useful information.  Examples of such specific 
and useful information include, but are not limited to:

(1)  names of the parties;

(2)  factual background of the potential legal claim(s) and identification of potential cause(s) of 
action;

(3)  names of potential witnesses and other people reasonably anticipated to have relevant 
evidence;

(4)  relevant time period; and

(5)  other information that may assist the responding party in assessing what information to 
preserve.
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Principle 2.03  
Preservation Requests

• Don’t make vague overreaching demands – these are “disfavored,” See Principle 2.03(a)

• However, if you have “specific and useful information” then share it

• That means providing information that will help one’s opponent identify the subset of information 
that it should preserve 

• Flesh out the factual and legal issues and the types of evidence you think you may want

• Identify specific employees or agents of whom you know and who you think may have relevant 
information that should be preserved

• Flesh out the time period you consider relevant

• Offer up any other information that you may have that will help identify what should be preserved

16



Principle 2.03 
Preservation Responses

(c) If the recipient of a preservation request chooses to respond, that response should provide 
the requesting counsel or party with useful information regarding the preservation efforts 
undertaken by the responding party.  Examples of such useful and specific information 
include, but are not limited to, information that:

(1)  identifies what information the responding party is willing to preserve and the steps being 
taken in response to the preservation letter;

(2)  identifies any disagreement(s) with the request to preserve; and 

(3)  identifies any further preservation issues that were not raised.
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• Gives parties guidance to set the standard for what is reasonable

• Non-response does not equal waiver

• Encourages parties to respond in order to focus preservation effort
o Will start dialogue with other side
o Will help proactive parties set the terms

Principle 2.03(c) 
Preservation Requests & Orders 
Summary
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Principle 2.05 
Identification of ESI

(a)  At the Rule 26(f) conference or as soon thereafter as possible, counsel or the parties shall 
discuss potential methodologies for identifying ESI for production. 

(b)  Topics for discussion may include, but are not limited to, any plans to:

(1)  eliminate duplicative ESI and whether such elimination will occur only within each 
particular custodian’s data set or whether it will occur across all custodians;  

(2)  filter data based on file type, date ranges, sender, receiver, custodian, search terms, or 
other similar parameters; and

(3)  use keyword searching, mathematical or thesaurus-based topic or concept clustering, or 
other advanced culling technologies.
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Principle 2.05  
Goals

• Discuss each party’s plan for using technology to cull the data

• De-duplication – within custodian or across dataset

• File type filters – e.g., system files, music files, etc.

• Date restrictions

• Sender/receiver restrictions

• Boolean searches

• Potential use of advanced culling technology

• Bayesian or statistical concept clustering

• Thesaurus based concept searching
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Rule34(b)(2)

****

(D) Responding to a Request for Production of Electronically Stored Information. The response 
may state an objection to a requested form for producing electronically stored information. If 
the responding party objects to a requested form — or if no form was specified in the request 
— the party must state the form or forms it intends to use. 

(E)  Producing the Documents or Electronically Stored Information. Unless otherwise stipulated or 
ordered by the court, these procedures apply to producing documents or electronically stored 
information: 

(i) A party must produce documents as they are kept in the usual course of business or must 
organize and label them to correspond to the categories in the request; 

(ii) If a request does not specify a form for producing electronically stored information, a party 
must produce it in a form or forms in which it is ordinarily maintained or in a reasonably 
usable form or forms; and

(iii) A party need not produce the same electronically stored information in more than one form.
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Principle 2.06 
Production Format

(a) At the Rule 26(f) conference, counsel or the parties should make a good faith effort to agree on 
the format(s) for production of ESI (whether native or some other reasonably usable form).  If 
counsel or the parties are unable to resolve a production format issue, then the issue should be 
raised promptly with the Court.

(b) ESI stored in a database or a database management system often can be produced by 
querying the database for discoverable information, resulting in a report or a reasonably usable 
and exportable electronic file for review by the requesting counsel or party.

(c) ESI and other tangible or hard copy documents that are not text-searchable need not be made 
text-searchable.

(d)  Generally, the requesting party is responsible for the incremental cost of creating its copy of 
requested information. Counsel or the parties are encouraged to discuss cost sharing for 
optical character recognition (OCR) or other upgrades of paper documents or non-text-
searchable electronic images that may be contemplated by each party.
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Principle 2.06
Production Format
The Principles do not elaborate on what is a reasonably usable non-native production format

The Principles do:
(a) encourage requesting parties to consider using existing database reporting features rather 

than demanding native data
• It can be complex to recreate a database
• There may be complex authentication issues with reports generated by the recreated 

database
(b) take the position that a party producing documents that are in a native form that is not text 

searchable (e.g., paper or an electronic image form) need not pay to “upgrade” to an 
electronically searchable form

However, the Principles do encourage cooperation and cost sharing
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7th Circuit E-Discovery Pilot Program



What’s Next?

25

Phase 1 = Snapshot

• Survey March 3rd

• Chicago, May 2-4, 2010

• Duke University, May 10-11, 2010 

Phase 2



Further Useful Links

www.7thcircuitbar.org

www.ilnd.uscourts.gov

www.tcdi.com
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(d)  Link to Audio  



Webinars  

  

 
Library of On-Demand Webinars 

(Click the webcast button to download recordings.) 
  

  

> A Call for Change: Privilege Logs in Modern Litigation 

Hon. John Facciola (U.S. Magistrate Judge in the District of Columbia) and 
Jonathan Redgrave (partner at Nixon Peabody LLP) discuss how to best protect 
privileges in light of the fact that the traditional document-by-document logging 
process does not typically work.  

 

> Reforming Discovery; The 7th Circuit E-Discovery Pilot Program 

Hon. James Holderman, Hon. Nan Nolan, Thomas Lidbury, Alexandra Buck and 
Victoria Redgrave discuss the 7th Circuit E–Discovery Pilot Program and provide 
critical perspectives on how the Program's Principles are being used to make the 
discovery process more manageable, less contentious and more affordable. 

CLE Credit: This program provides 1 hour of approved CLE credit in Illinois and will 
be available On-Demand through December 31, 2010. 

 Link to: 7th Circuit E-Discovery Pilot Program Principles    

 Link to: Reforming Discovery Course Evaluation  
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(e)  Feedback from Participants  







 

3.  April 28, 2010 Webinar  



 

(a)  Invitation  



To: District Court and Bankruptcy Court E-Filers and Judges

From: Seventh Circuit Electronic Discovery Committee,
Chaired by Chief U.S. District Judge James F. Holderman and U. S. Magistrate Judge
Nan Nolan, Northern District of Illinois

Re: Free Webinar Broadcast: April 28, 2010 at Noon C.D.T.
You and Your Client: Communicating About Electronic Discovery

You are cordially invited to attend, electronically and free of charge, the second nationally

broadcast in-depth discussion of the Principles Relating to the Discovery of Electronically Stored

Information adopted by the Seventh Circuit Electronic Discovery Committee.  The program will be

broadcast on Wednesday, April 28, at Noon C.D.T. 

Beginning October 1, 2009, the district courts of the Seventh Circuit launched the Principles

Relating to the Discovery of  Electronically Stored Information.  The Principles were drafted by a

40-member Committee comprised of trial judges and lawyers, including in-house counsel, private

practitioners (plaintiff and defense), government attorneys, academics and litigation expert

consultants. The goal of the Principles is to provide incentives for the early and informal information

exchange on commonly encountered issues relating to evidence preservation and discovery, paper

and electronic, as required by Federal Rule of Civil Procedure 26(f)(2). To learn more about the

Principles click on the following link: 7thcircuitbar.org/Principles.

“You and Your Clients: Communicating About E-Discovery, How to Talk to Your

Clients about E-Discovery and the Application of the Seventh Circuit E-Discovery Principles” 

should not be missed.  It will provide an in-depth discussion regarding the following topics: 

*  When should communications regarding ESI begin with your client;

* What are the categories of discoverable ESI you need to discuss;

* How do you help your client assess where discoverable ESI might be stored;

* What steps should be taken to preserve relevant ESI;

* When (and if) backup tapes should be considered an ESI source that needs to be

preserved/disclosed/produced; 

* How vendors can be used effectively in the collection/processing/production of ESI;

* Practical approaches for the production of ESI; and 

* When to use and how to select an electronic discovery liaison.

  One credit of Illinois CLE will be accorded.  We have applied for CLE credit in Indiana and

Wisconsin.  To learn more and to register click on the following link:

http://www.tcdi.com/resources/Webinars/7thCircuit_You_And_Your_Clients

http://www.7thcircuitbar.org/associations/1507/files/Statement%20-%20Phase%20One.pdf
http://www.tcdi.com/resources/Webinars/7thCircuit_You_And_Your_Clients


 

(b)  Advertisement  



You and Your Clients: Communicating 
About E-Discovery 
How to talk to your clients about E-Discovery and application of the Seventh Circuit E-
Discovery Principles 

  

  

  

Date: Wednesday, April 28, 2010 

Time: 12:00 PM (CDT) | 1:00 PM (EDT) 

  

CLE Available: This program provides 1 hour of approved participatory CLE credit in Illinois. We 
have applied for CLE credit in Indiana and Wisconsin and will let attendees know if/when this is 
approved. After viewing the webcast, all participants will be emailed a brief survey. Once the 
participant fills out and returns his/her survey, a certificate of attendance will be generated and 
emailed to the attendee. If you are watching this webinar in a group, each participant must fill out the 
survey in order to receive the COA.   

  

 
If you have multiple attorneys viewing this webinar, please register one person on behalf of your group. 
Then use the box below to send us the names and email addresses of each attorney who will be 
attending. After the webinar is over, all attendees will receive a course evaluation. Upon completion of 
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this evaluation they will be emailed a certificate of attendance.  

You can also use the box below if you have other questions or would like additional information about 
this event. Otherwise, please use the “Click Here to Register” button to complete the registration 
process. 

Email Address: (Required) 

  
Question/Comment: (Required) 

  

  Submit
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(c)  Slides  



You & Your Clients: Communicating 

About E-Discovery

� First Webinar: Reforming Discovery: Use of the 7th Circuit E-

Discovery Principles to Improve Your Discovery Processes

View On-Demand at www.tcdi.com

� Today’s Panelists



Why is E-Discovery Communication 

Important?

� Every computer system is unique

� Clients know their systems best, Counsel knows legal issues and 

standards best

� Strong communication enables you to leverage what both parties 

bring to the table



Counsel, Educate Yourself!

� 7th Circuit E-Discovery Pilot Program Principles

• www.7thcircuitbar.org

• www.tcdi.com

� Proposed Standing Order Relating to the Discovery of ESI

� E-Discovery Amendments and Committee Notes to the 2006 Rules

• www.uscourts.gov/rules/congress0406.html

� The Sedona Conference® Cooperation Proclamation

• http://www.thesedonaconference.org/

� Georgetown Law E-Discovery Law Blog

• http://www.law.georgetown.edu/cleblog/



Suggestions for Working With Clients 

New to E-Discovery

� Educate your client 

• Do not be over technical 

• Listen to your client: About systems and cost-related concerns 

� Explain the obligation and scope through a series of conversations 

to gain a common understanding of:to gain a common understanding of:

• Data Volume 

• How its created, stored and overwritten

• Cost of process

� Counsel and advise

• Aid in assembling internal and external teams 

• Do not play “gotcha” with your client



� Courts see results of delay – they understand consequences of 

poor communication

• Motions for sanctions

• Cost of re-collection, additional discovery

� Issues in discovery motions could have been resolved if issues 

Why the Emphasis on EARLY 

E-Discovery Discussion

� Issues in discovery motions could have been resolved if issues 

addressed sooner

• Breadth of preservation

• Collection format



How Principles Encourage EARLY 

Discussion

� Principle 2.01(a) – Parties should discuss electronic discovery with 

their opponents before the initial status conference

� Principle 2.01(c) – Counsel should speak with their clients before

meeting with opposing counsel
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� Principle 2.01(d) – Courts can require additional discussions or 

impose sanctions if a party is not a good faith participant in the 

process



Where to Start?

� Look at allegations & issues, including damages and defenses

• Principle 2.04 requires a party to identify the specific need for E-

discovery sought.  

• Principle 2.03 provides that vague and overbroad preservation orders 

should not be entered.

� Indentify key people – the internal team

• Custodians

• IT Professionals

� Determine where relevant information is stored

� Consider going to see your client’s systems. Observations may allow 

you to consider information sources that your client may not have 

considered

• Telephone systems

• Mobile devices



Types of Data Stores to Consider

Data Stores

• Servers

• Workstation

Data Types

• Email

• Loose files

� Defining some terms:

� Talking points for practitioners:

• Email

• Location and types of loose files

• Web pages

• Location(s) of structured data and how data is organized

• Other data types (ex. CAD files)

• Workstation

• Removable media

• Loose files

• Structured data



� Employees with relevant ESI

• Employees with knowledge of relevant facts tend to own relevant ESI

• Examples:

� Contract case, look at employees involved in drafting and negotiating 

� Employment case, look at decision makers, HR, etc.

• Think Rule 26(a) disclosure list +

Identifying Key People in Large 

Enterprises

• Think Rule 26(a) disclosure list +

� Employees with knowledge of computer systems (IT Professionals)

• Examples of systems:

� Email

� Shared networks

� Employee workstations

� Structured data

• Leverage their knowledge of systems and their familiarity with 

company policies and procedures

• Who: IT Professionals (Larger Enterprise), Business Managers/ 

Department Heads (Smaller Organization)



E-Discovery Communication with 

Clients

� Learn your client’s policies and procedures for E-discovery (ex: 

how they handle legal holds)

� Due diligence includes

• Educating yourself

Understanding client’s culture• Understanding client’s culture

• Understand client’s level of sophistication 

• Factor in the nature of the case

� Remind clients that E-discovery efforts must be documented and 

defensible



Principle 2.04 and Proportionality

� Principle 2.04 requires e-discovery obligations should be in 

proportion to the significance of the litigation

• Proportionality factors in FRCP 26(b)(2)(C)

• Learn client’s cost of retaining/producing material

• Learn impact on client’s business of retaining/producing material

� Educate clients on the risks of E-discovery mistakes

• Morgan Stanley (Florida, billion dollar verdict exacerbated by 

discovery violations)

� Educate yourself – Counsel plays an active role in evaluating 

sufficiency of client’s response  

• Qualcom, 539 F. Supp.2d 1214,1239 (2007)(rev’d on other grounds)



Preservation Obligations of Outside 

Counsel

� Understand importance of due-diligence and conducting your 

own, independent investigation

� Maintain an ongoing dialogue with your client

• Open communication can prevent outcomes like Morgan Stanley 

Issues can typically be addressed if they are handled early!• Issues can typically be addressed if they are handled early!

� Obligations as an “Officer of the Court” 

• Maintain communication with court (ex. When problem arise and the 

steps you have taken to resolve them)

• Utilize the necessary internal and external teams in what you 

represent to the court (ex. You need to know what requests are 

burdensome and why)

� Locate ESI, preserve and produce responsive matter



Types of Preservation Questions to 

Ask Your Client

� E-mail: 

• Auto deletion?

• Mailbox quotas?

� Loose files: 

• Document management systems?

� Databases: 

• Method for input and saving?

• Overriding policies?

• Historical records?

� Web pages: 

• Content management system?

� Near-Line Storage

� Back-ups (Addressed in Principle 2.04(d)):

• Schedule & rotation policy?



� Preservation is a common law obligation – the Principles do not 

require the use of letters and responses 

� If you are going to use them, letters and responses should provide 

useful and specific information

• See Principles 2.03(b) and 2.03(c)

How the Principles Address 

Preservation Letters and Responses

• See Principles 2.03(b) and 2.03(c)

� Decide on an approach with your client and communicate that 

approach to opposing counsel



� Where and how files are maintained?

• Particularly the handling of email and loose files

� IT Staff and System Managers who understand practices and 

procedures 

• Email storage? Archives? Use?

Topics to Discuss About the Collection 

of ESI

• Email storage? Archives? Use?

• Network servers?

• Default that apply to the creation of loose files (collected centrally or 

from individual hard drives)?

� Individual users who created, used and maintained relevant data

• How data is created, used and saved?

• Handheld devices? Synching?

• Secretary’s Role?

• Home Computers?

� Talk to opposing counsel before you go forward with collection

• Outline protocol  

• Ask for agreement



Collection of Back-ups?

� Not usually subject to discovery because generally duplicative 

� Defining Back-ups: Disaster recovery media intended to be used 

for the purpose of recreating a particular computer environment

� Why the expense and burden associated with back-ups

• Data is compressed

• Environment must be recreated

• Locating data



Other Types of Data That Can Pose 

Collection Issues

� Non-standard email platforms 

• Beyond Microsoft Outlook

• Understand vendor’s experience

� Databases/Structured Data Stores

• Large amounts of data stored by an organization• Large amounts of data stored by an organization

• Most databases are unique

• Not designed to format information for litigation discovery

� Watch for statistical analysis that requires production of raw data

� Make sure you agree on the format of data that will be produced – in writing!



Internal or Outsourced Collection of 

ESI?

� Depends on nature of case

• Internal IT staff capabilities

• Volume of data

• Number of custodians

• Complexity of data

• Sensitivity of collection• Sensitivity of collection

• Affidavits and In-house experts?

� Outside counsel must play a role in reaching decision on whether 

collection is done internally or outsourced



� Rule 34(b)(2), Principle 2.06(a)

� Email and loose files are commonly encountered data types

� Native Files…
• Can be more complicated

Production Format

• Can be more complicated

• Situations when valuable (ex. Spreadsheets)

� Image (TIFF) and load files

• Allows for bates numbering

• Include relevant metadata

� Two Concepts:
• Proportionality

• Cost-shifting

� Gain agreement on protocol from opposing counsel



Production Format: Think About It 

While You Are Collecting Data

� Reach an agreement as to production format  
• Principle 2.06 requires the parties to make a good faith effort to 

agree on formats for production at the Rule 26(f) conference

� Assess how the information is kept
• Seek to protect the integrity of the data while limiting the burden on • Seek to protect the integrity of the data while limiting the burden on 

your client 

� Determine if reports can be run
• Consider cost sharing where a database is not designed to ordinarily 

produce responsive reports



E-Discovery Liaisons

� Purpose: To improve communication

� Who should it be?

• Litigation counsel

• Paralegal

• Client representative

• Consultant

� One, or more than one?

• Complexity of issues may make more than one prudent

� What is the liaison’s role?

• Know the data types and data stores

• Communicate accurately



Helpful Links & Wrap-Up

� Download this Webinar on-demand: 

• www.tcdi.com

• www.7thcircuitbar.org

� All attendees will be emailed a link to the Course Evaluation � All attendees will be emailed a link to the Course Evaluation 

� After submitting this form, attendees practicing in the State of 

Illinois will have the ability to download a Certificate of Attendance



 

(d) Link to Audio  



Webinars  

  

 
Library of On-Demand Webinars 

(Click the webcast button to download recordings.) 
  

 

> You and Your Clients: Communicating About E-Discovery 
 
In this program panelists will provide practical guidance and direction to counsel on 
how to more effectively work with clients preparing for discovery through the 
application of the Principles laid out in the Seventh Circuit Court of Appeals’ 
“Electronic Discovery Pilot Program.” Panelists will offer insight and best practices 
based on their experiences working as both in-house and outside counsel. 
 
CLE Available: This program provides 1 hour of approved participatory CLE credit in 
Illinois. After viewing the webcast, all participants will be emailed a brief survey. 
Once the participant fills out and returns his/her survey, a certificate of attendance 
will be generated and available for download. 

 Link to: 7th Circuit E-Discovery Pilot Program Principles    

 Link to: You and Your Clients Course Evaluation  

 

> Reforming Discovery; The 7th Circuit E-Discovery Pilot Program 

Hon. James Holderman, Hon. Nan Nolan, Thomas Lidbury, Alexandra Buck and 
Victoria Redgrave discuss the 7th Circuit E–Discovery Pilot Program and provide 
critical perspectives on how the Program's Principles are being used to make the 
discovery process more manageable, less contentious and more affordable. 

CLE Credit: This program provides 1 hour of approved CLE credit in Illinois and will 
be available On-Demand through December 31, 2010. 
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 Link to: 7th Circuit E-Discovery Pilot Program Principles    

 Link to: Reforming Discovery Course Evaluation  

> A Call for Change: Privilege Logs in Modern Litigation 

Hon. John Facciola (U.S. Magistrate Judge in the District of Columbia) and 
Jonathan Redgrave (partner at Nixon Peabody LLP) discuss how to best protect 
privileges in light of the fact that the traditional document-by-document logging 
process does not typically work.  
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4. Committee Chat Room and Blog  



Discuss issues relevant to the memebership of the Seventh Circuit Bar Association. 

      

Comments on E-Discovery Program Discussions Posts Last Post 
Comments  

This is a new feature of the Seventh Circuit Bar 
Association Web Site. 

You are invited to ask or answer questions, add or 
comment on remarks and/or just generally discuss 
anything that comes to mind regarding the E-Discovery 
Program.  If you require more infomation please see the 
"E-Discovery"  Web Page on this site or send an email 
to E-Discovery.Answers@7thcircuitbar.org 

1 1 E-Discovery  
Click here to add a new discussion 
question or pos...(more)  
16 Mar 2010 03:36 PM 

7th Circuit Bar Association  |   53 W. Jackson Blvd., Suite 1050   
Chicago, IL 60604   

Att. Debbie Groboski  |  312.692-2636 P | dg@ag-ltd.com 
  

Copyright 2008, 7th Circuit Bar Association. Unauthorized use of this site is prohibited.   
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D.  Phase One Surveys Administered  



 

1.  Judge Survey E-mail and Questionnaire  















 

2.  Attorney Survey E-mail and Questionnaire  



























 

E.  Survey Data Results  



 

1.  Judge Survey  
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In this survey, any discovery seeking information in electronic format will be referred to as “e-
discovery”.  Electronically stored information will be referred to as “ESI”.   
 
1. NOT INCLUDING your Pilot Program cases, how many of your cases in the last five 

years involved e-discovery issues?   
 0 cases 
 1-2 cases  
 3-5 cases 
 6-10 cases 
 11-20 cases 
 More than 20 cases 

 

 
Frequency Percent Valid Percent 

Cumulative 

Percent 

Valid 3-5 cases 3 23.1 23.1 23.1 

6-10 cases  4 30.8 30.8 53.8 

11-20 cases 3 23.1 23.1 76.9 

More than 20 cases 3 23.1 23.1 100.0 

Total 13 100.0 100.0  
 

 All respondents (13) answered this question: 
- Three respondents (23%) selected “3-5 cases;”  
- Four respondents (31%) selected “6-10 cases;”  
- Three respondents (23%) selected “11-20 cases;”  
- Three respondents (23%) selected “more than 20 cases.” 
 

 All respondents indicated having at least three cases in the last five years involving e-
discovery issues; no respondents selected the “0 cases” or “1-2 cases” response options.   

 
 Ten respondents (77%) have averaged more than one case with e-discovery issues per 

year for the last five years; six respondents (46%) have averaged more than two cases per 
year.   
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The Seventh Circuit’s Principles for e-discovery were developed by a committee and are being 
tested in selected Pilot Program cases, including yours.   
 
2. Please rate your current familiarity with the substance of the Principles.    

  
Not At All 
Familiar 

    Very 
Familiar 

0 
 

1 
 

2 
 

3 
 

4 
 

5 
 

 
 

 
Frequency Percent Valid Percent 

Cumulative 

Percent 

Valid 

 

 

 

 

3 2 15.4 18.2 18.2 

4 3 23.1 27.3 45.5 

5 (Very Familiar) 6 46.2 54.5 100.0 

Total 11 84.6   

Missing System 2 15.4   

Total 13 100.0   
 

 Two respondents (15% of total respondents) declined to answer this question. 
 

 Of those who provided an answer (11):   
- Two respondents (18%) selected “3”;  
- Three respondents (27%) selected “4”;  
- Six respondents (55%) selected “5”. 
 

 Of those who provided an answer, all indicated that their familiarity with the substance of 
the Principles was at least a 3 on a scale from 0 (not at all familiar) to 5 (very familiar).  
 

 A majority of respondents indicated the highest level of familiarity with the substance of 
the Principles.   
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3. Your Pilot Program case type(s): 
 (Check all that apply to your pilot program cases.) 
  Bankruptcy 
  Civil Rights 
  Contract 
  Federal Tax 
  Forfeiture/Penalty 
  Employment/Labor/Employee Benefits 
  Prisoner Petition 
  Property Rights (copyright, patent, trademark) 
  Real Property 
  Social Security 
  Torts (personal injury) 
  Torts (personal property) 
  Other: ______________________ (please specify) 
 

Bankruptcy 

 Frequency Percent Valid Percent Cumulative Percent 

Valid No 13 100.0 100.0 100.0 
 

Civil Rights 

 Frequency Percent Valid Percent Cumulative Percent 

Valid No 8 61.5 61.5 61.5 

Yes 5 38.5 38.5 100.0 

Total 13 100.0 100.0  
 

Contract 

 Frequency Percent Valid Percent Cumulative Percent 

Valid No 5 38.5 38.5 38.5 

Yes 8 61.5 61.5 100.0 

Total 13 100.0 100.0  
 

Federal Tax 

 Frequency Percent Valid Percent Cumulative Percent 

Valid No 13 100.0 100.0 100.0 
 

Forfeiture/Penalty 

 Frequency Percent Valid Percent Cumulative Percent 

Valid No 13 100.0 100.0 100.0 
 

Employment/Labor/Employee Benefits 

 Frequency Percent Valid Percent Cumulative Percent 

Valid No 7 53.8 53.8 53.8 

Yes 6 46.2 46.2 100.0 

Total 13 100.0 100.0  
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Prisoner Petition 

 Frequency Percent Valid Percent Cumulative Percent 

Valid No 13 100.0 100.0 100.0 
 

Property Rights (copyright, patent, trademark) 

 Frequency Percent Valid Percent Cumulative Percent 

Valid No 4 30.8 30.8 30.8 

Yes 9 69.2 69.2 100.0 

Total 13 100.0 100.0  
 

Real Property 

 Frequency Percent Valid Percent Cumulative Percent 

Valid No 11 84.6 84.6 84.6 

Yes 2 15.4 15.4 100.0 

Total 13 100.0 100.0  
 

Social Security 

 Frequency Percent Valid Percent Cumulative Percent 

Valid No 13 100.0 100.0 100.0 
 

Torts (Personal Injury) 

 Frequency Percent Valid Percent Cumulative Percent 

Valid No 12 92.3 92.3 92.3 

Yes 1 7.7 7.7 100.0 

Total 13 100.0 100.0  
 

Torts (personal property) 

 Frequency Percent Valid Percent Cumulative Percent 

Valid No 8 61.5 61.5 61.5 

Yes 5 38.5 38.5 100.0 

Total 13 100.0 100.0  
 

Other 

 Frequency Percent Valid Percent Cumulative Percent 

Valid No 5 38.5 38.5 38.5 

Yes 8 61.5 61.5 100.0 

Total 13 100.0 100.0  
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Other Text 

 
Frequency Percent Valid Percent 

Cumulative 

Percent 

Valid  NO RESPONSE 5 38.5 38.5 38.5 

Antitrust 2 15.4 15.4 53.8 

Class action minimum wage 

law 

1 7.7 7.7 61.5 

Consumer, Securities Fraud 1 7.7 7.7 69.2 

ERISA/securities; Consumer 

law; 

1 7.7 7.7 76.9 

FLSA 1 7.7 7.7 84.6 

Patent, Trademark, 

Business disputes 

1 7.7 7.7 92.3 

Securities fraud / Violation of 

the securities exchange act / 

Fair Credit Reporting Act / 

Truth In Lending Act 

1 7.7 7.7 100.0 

Total 13 100.0 100.0  
 
 No respondents (0%) indicated having any of the following case types in the pilot 

program: 
- Bankruptcy; 
- Federal Tax;  
- Forfeiture/Penalty;  
- Prisoner Petition; and 
- Social Security. 
 

 From the categories provided: 
- Nine respondents (69%) had a “property rights (copyright, patent, trademark)” case; 
- Eight respondents (62%) had a “contract” case;  
- Six respondents (46%) had a “employment/labor/employee benefits” case; 
- Five respondents (39%) had a “civil rights” case;  
- Five respondents (39%) had a “torts (personal property)” case; 
- Two respondents (15%) had a “real property” case; and 
- One respondent (8%) had a “torts (personal injury)” case. 
 

 Five respondents (62%) selected “other” and wrote in the case type.  The committee will 
need to decide whether to classify any of the “other” responses into one of the categories 
provided or to make it a separate category.  If this is done, the percentages will need to be 
re-calculated (out of a total of 13 respondents).     
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This survey is an evaluation of the Pilot Program Principles generally.  If you had multiple 
Pilot Program cases, please consider them collectively rather than focus on any particular 
case.    
 
4. Based on your observations at the initial status (FRCP 16(b)) conferences, please rate 

the extent to which the parties in your Pilot Program cases had conferred in advance on 
e-discovery issues (e.g., preservation, data accessibility, search methods, production 
formats, etc.).    
 

N/A No 
Discussion     Comprehensive 

Discussion 

 0 
 

1 
 

2 
 

3 
 

4 
 

5 
 

 
 

 
Frequency Percent Valid Percent 

Cumulative 

Percent 

Valid 1 1 7.7 9.1 9.1 

2 3 23.1 27.3 36.4 

3 7 53.8 63.6 100.0 

Total 11 84.6 100.0  
Missing System 2 15.4   
Total 13 100.0   

 
 Two respondents (15% of total respondents) declined to answer the question.   

 
 Of those who provided an answer (11): 

- One respondent (9%) selected “1” (or minimal discussion);  
- Three respondents (27%) selected “2;”  
- Seven respondents (64%) selected “3”. 
 

 No respondents (0%) indicated that the question was not applicable and no respondents 
(0%) indicated that the parties had “no discussion” in advance of the initial status 
conference concerning e-discovery issues.    

 
 All indicated that the extent to which the parties conferred did not go beyond a 3 on a 

scale from 0 (no discussion) to 5 (comprehensive discussion).   
 

 Thus, a majority of respondents indicated that the parties conferred about e-discovery 
prior to the initial status conference on a level mid-way between minimal discussion and 
comprehensive discussion.    
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5. Did the proportionality standards set forth in FRCP 26(b)(2)(C) play a significant role 
in the development of discovery plans for your Pilot Program cases? 

 Yes   
 No   
 N/A 

 

 
Frequency Percent Valid Percent 

Cumulative 

Percent 

Valid Yes 8 61.5  66.7 66.7 

No 3 23.1 25.0 91.7 

Not  Applicable 1 7.7  8.3 100.0 

Total 12 92.3   

Missing System 1 7.7   

Total 13 100.0   
 
 One respondent (8% of total respondents) declined to answer the question.  

 
 Of those who provided an answer (12): 

- One respondent (8%) indicated that the question on development of discovery plans 
was “not applicable” to his or her Pilot Program cases; 

- Eight respondents (67%) indicated that the FRCP proportionality standards played a 
significant role in the development of discovery plans for their Pilot Program cases; 

- Three respondents (25%) indicated that the FRCP proportionality standards did not 
play a significant role in the development of discovery plans.  

 
 A majority of respondents incorporated proportionality standards into the discovery plan 

for Pilot Program cases.   
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6. Based on filed materials and in-court interactions, please assess how application of 
the Principles to your Pilot Program cases has affected (or likely will affect) the 
following: 

 Greatly 
Increased Increased No Effect Decreased Greatly 

Decreased 
a. Level of cooperation exhibited 

by counsel to efficiently resolve 
the case  

     

b. Likelihood of an agreement on 
procedures for handling 
inadvertent disclosure of 
privileged information or work 
product under FRE 502 

     

c. Extent to which counsel 
meaningfully attempt to resolve 
discovery disputes before 
seeking court intervention 

     

d. Promptness with which 
unresolved discovery disputes 
are brought to the court’s 
attention   

     

e. The parties’ ability to obtain 
relevant documents      

f. Number of allegations of 
spoliation or other sanctionable 
misconduct regarding the 
preservation or collection of ESI 

     

 
a. Levels of cooperation exhibited by counsel to efficiently resolve the case 

 
Frequency Percent Valid Percent 

Cumulative 

Percent 

Valid Greatly Increased 4 30.8 30.8 30.8 

Increased 7 53.8 53.8 84.6 

No Effect 2 15.4 15.4 100.0 

Total 13 100.0 100.0  
 
 All respondents (13) answered this question: 

- Four respondents (31%) indicated that the Principles “greatly increased” the levels of 
cooperation;  

- Seven respondents (54%) indicated that the Principles “increased” the levels of 
cooperation;  

- Two respondents (15%) indicated that the Principles had “no effect” on the levels of 
cooperation. 

 
 No respondents (0%) indicated that application of the Principles “decreased” or “greatly 

decreased” the levels of cooperation exhibited by counsel to efficiently resolve the case.   



12 
 

 A strong majority (85%) indicated that the Principles had a positive effect on 
cooperation. 

 
b. Likelihood of an agreement on procedures for handling inadvertent disclosure of 

privileged information or work product under FRE 502 

 
Frequency Percent Valid Percent 

Cumulative 

Percent 

Valid Greatly Increased 6 46.2 46.2 46.2 

Increased 6 46.2 46.2 92.3 

No Effect 1 7.7 7.7 100.0 

Total 13 100.0 100.0  
 
 All respondents (13) answered this question: 

- Six respondents (46%) indicated that the Principles “greatly increased” the likelihood 
of an FRE 502 agreement;  

- Six respondents (46%) indicated that the Principles “increased” the likelihood of an 
agreement under FRE 502;  

- One respondent (8%) indicated that the Principles had “no effect” on the levels of 
cooperation. 
 

 No respondents (0%) indicated that application of the Principles “decreased” or “greatly 
decreased” the likelihood of an agreement under FRE 502 for inadvertent disclosure of 
privileged information or work product. 

 
 A very strong majority (92%) indicated that the Principles had a positive effect on 

reaching an agreement for the inadvertent disclosure of privileged information or work 
product. 
 

c. Extent to which counsel meaningfully attempt to resolve discovery disputes before 
seeking court intervention 

 
Frequency Percent Valid Percent 

Cumulative 

Percent 

Valid Greatly Increased 6 46.2 46.2 46.2 

Increased 6 46.2 46.2 92.3 

No Effect 1 7.7 7.7 100.0 

Total 13 100.0 100.0  
 
 All respondents (13) answered this question: 

- Six respondents (46%) indicated that the Principles “greatly increased” the extent of 
efforts to reach out-of-court resolutions to discovery disputes;  

- Six respondents (46%) indicated that the Principles “increased” the extent of efforts 
reach out-of-court resolutions;  

- One respondent (8%) indicated that the Principles had “no effect” on the extent of 
efforts to reach out-of-court resolutions. 
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 No respondents (0%) indicated that application of the Principles “decreased” or “greatly 
decreased” the extent to which counsel meaningfully attempt to resolve discovery 
disputes prior to seeking court intervention.  
 

 A very strong majority (92%) indicated that the Principles had a positive effect on the 
extent to which counsel meaningfully attempt to resolve discover disputes before 
requesting court involvement.   
 

d. Promptness with which unresolved discovery disputes are brought to the court's 
attention 

 
Frequency Percent Valid Percent 

Cumulative 

Percent 

Valid Greatly Increased 2 15.4 15.4 15.4 

Increased 6 46.2 46.2 61.5 

No Effect 5 38.5 38.5 100.0 

Total 13 100.0 100.0  
 
 All respondents (13) answered this question: 

- Two respondents (15%) indicated that the Principles “greatly increased” the prompt 
raising of discovery disputes with the court;  

- Six respondents (46%) indicated that the Principles “increased” the prompt raising of 
discovery disputes;  

- Five respondents (39%) indicated that the Principles had “no effect” on the prompt 
raising of discovery disputes.   

 
 No respondents (0%) indicated that application of the Principles “decreased” or “greatly 

decreased” the promptness with which unresolved discovery disputes are brought to the 
court’s attention.   

 
 A majority (61%) indicated that the Principles had a positive effect on the promptness 

with which the parties raised unresolved discovery disputes with the court.   
 

e. The parties' ability to obtain relevant documents 

 
Frequency Percent Valid Percent 

Cumulative 

Percent 

Valid Greatly Increased 1 7.7 7.7 7.7 

Increased 8 61.5 61.5 69.2 

No Effect 4 30.8 30.8 100.0 

Total 13 100.0 100.0  
 
 All respondents (13) answered this question: 

- One respondent (8%) indicated that the Principles “greatly increased” the ability to 
obtain relevant documents;  

- Eight respondents (62%) indicated that the Principles “increased” the ability to obtain 
relevant documents;  
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- Four respondents (31%) indicated that the Principles had “no effect” on the ability to 
obtain relevant documents.   

 
 No respondents (0%) indicated that application of the Principles “decreased” or “greatly 

decreased” the parties’ ability to obtain relevant documents.   
 
 A majority (70%) indicated that the Principles had a positive effect on the parties’ ability 

to obtain relevant documents.    
 

f. Number of allegations of spoliation or other sanctionable misconduct regarding the 
preservation or collection of ESI 

 
Frequency Percent Valid Percent 

Cumulative 

Percent 

Valid Decreased 4 30.8 30.8 30.8 

Greatly Decreased 1 7.7 7.7 38.5 

No Effect 8 61.5 61.5 100.0 

Total 13 100.0 100.0  
 
 All respondents (13) answered this question: 

- One respondent (8%) indicated that the Principles “greatly decreased” allegations of 
sanctionable misconduct;  

- Four respondents (31%) indicated that the Principles “decreased” allegations of 
sanctionable misconduct;  

- Eight respondents (62%) indicated that the Principles had “no effect” on allegations 
of sanctionable misconduct.   

 
 No respondents (0%) indicated that application of the Principles “increased” or “greatly 

increased” the number of allegations of sanctionable misconduct regarding ESI 
preservation or collection.     

 
 Nearly 40% of respondents (39%) indicated that the Principles had a positive (decrease) 

effect on the number of allegations of misconduct related to ESI preservation and 
collection; all respondents indicated that the effect was either positive or neutral.  
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7. Based on filed materials and in-court interactions, please assess how application of 
the Principles to your Pilot Program cases has affected (or likely will affect) the 
following: 

 Greatly 
Increased Increased No Effect Decreased Greatly 

Decreased 
a. Length of the discovery 

period      

b. Length of the litigation      

c. Number of discovery 
disputes brought before the 
court 

     

d. Number of requests for 
discovery of another party’s 
efforts to preserve or collect 
ESI 

     

e. Counsel’s ability to zealously 
represent the litigants      

 
a. Length of the discovery period 

 
Frequency Percent Valid Percent 

Cumulative 

Percent 

Valid Decreased 4 30.8 30.8 30.8 

No Effect 9 69.2 69.2 100.0 

Total 13 100.0 100.0  
 
 All respondents (13) answered this question: 

- Four respondents (31%) indicated that the Principles “decreased” the discovery 
period;  

- Nine respondents (69%) indicated that the Principles had “no effect” on the discovery 
period.   

 
 No respondents (0%) indicated that application of the Principles “increased” or “greatly 

increased” the length of the discovery period.   
 

 All respondents indicated that the effect of the Principles on the length of discovery was 
either positive (decrease) or neutral.  

 
b. Length of the litigation 

 
Frequency Percent Valid Percent 

Cumulative 

Percent 

Valid Decreased 4 30.8 30.8 30.8 

No Effect 9 69.2 69.2 100.0 

Total 13 100.0 100.0  
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 All respondents (13) answered this question: 
- Four respondents (31%) indicated that the Principles “decreased” litigation time;  
- Nine respondents (69%) indicated that the Principles had “no effect” on litigation 

time.   
 

 No respondents (0%) indicated that application of the Principles “increased” or “greatly 
increased” the length of the litigation.     
 

 All respondents (100%) indicated that the effect of the Principles on the length of the 
litigation was either positive (decrease) or neutral.   

 
c. Number of discovery disputes brought before the court 

 
Frequency Percent Valid Percent 

Cumulative 

Percent 

Valid Decreased 10 76.9 76.9 76.9 

Greatly Decreased 1 7.7 7.7 84.6 

Increased 1 7.7 7.7 92.3 

No Effect 1 7.7 7.7 100.0 

Total 13 100.0 100.0  
 

 All respondents (13) answered this question: 
- One respondent (8%) indicated that the Principles “increased” the number of 

discovery disputes raised with the court;  
- Ten respondents (77%) indicated that the Principles “decreased” the number of 

discovery disputes;  
- One respondent (8%) indicated that the Principles “greatly decreased” the number of 

discovery disputes;  
- One respondent (8%) indicated “no effect” on the number of discovery disputes.   
 

 A solid majority of respondents (85%) indicated that the Principles had a positive 
(decrease) effect on the number of discovery disputes brought before the court; more than 
nine out of ten respondents (93%) indicated that the effect was either positive or neutral.  

 
d. Number of requests for discovery of another party's efforts to preserve or collect 

ESI 

 
Frequency Percent Valid Percent 

Cumulative 

Percent 

Valid Decreased 7 53.8 53.8 53.8 

Greatly Decreased 1 7.7 7.7 61.5 

Increased 1 7.7 7.7 69.2 

No Effect 4 30.8 30.8 100.0 

Total 13 100.0 100.0  
 
 
 



17 
 

 All respondents (13) answered this question: 
- One respondent (8%) indicated that the Principles “increased” the number of requests 

to discovery another party’s ESI preservation and collection efforts;  
- Seven respondents (54%) indicated that the Principles “decreased” the number of 

such requests;  
- One respondent (8%) indicated that the Principles “greatly decreased” the number of 

such requests;  
- Four respondents (31%) indicated “no effect” on the number of requests.   
 

 A majority (62%) of respondents indicated that the Principles had a positive (decrease) 
effect on the number of requests for discovery of another party’s ESI preservation and 
collection efforts; more than nine out of ten respondents (93%) indicated that the effect 
was either positive or neutral.   

 
e. Counsel's ability to zealously represent the litigants 

 
Frequency Percent Valid Percent 

Cumulative 

Percent 

Valid Greatly Increased 1 7.7 7.7 7.7 

Increased 4 30.8 30.8 38.5 

No Effect 8 61.5 61.5 100.0 

Total 13 100.0 100.0  
 
 All respondents (13) answered this question: 

- One respondent (8%) indicated that the Principles “greatly increased” the ability to 
zealously represent the client;  

- Four respondent (31%) indicated that the Principles “increased” the ability to 
zealously represent;  

- Eight respondents (62%) indicated “no effect” on the ability to zealously represent.   
 

 No respondents (0%) indicated that application of the Principles “decreased” or “greatly 
decreased” counsel’s ability to zealously represent the litigants.       
 

 39% of respondents indicated that the Principles had a positive effect on counsel’s ability 
to zealously represent the litigants; all respondents (100%) indicated either a positive or 
neutral effect.   
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8. Based on filed materials and in-court interactions, please assess how application of 
the Principles to your Pilot Program cases has affected (or likely will affect) the 
following: 

 Greatly 
Increased Increased No Effect Decreased Greatly 

Decreased 
a. Counsel’s demonstrated level 

of attention to the 
technologies affecting the 
discovery process  

     

b. Your level of attention to the 
technologies affecting the 
discovery process 

     

c. Counsel’s demonstrated 
familiarity with their clients’ 
electronic data and data 
systems 

     

d. Your understanding of the  
parties’ electronic data and 
data systems for the 
appropriate resolution of 
disputes 

     

 
a. Counsel's demonstrated level of attention to the technologies affecting the 

discovery process 

 
Frequency Percent Valid Percent 

Cumulative 

Percent 

Valid Greatly Increased 3 23.1 23.1 23.1 

Increased 9 69.2 69.2 92.3 

No Effect 1 7.7 7.7 100.0 

Total 13 100.0 100.0  
 
 All respondents (13) answered this question: 

- Three respondents (23%) indicated that the Principles “greatly increased” counsel’s 
level of attention to technologies affecting discovery;  

- Nine respondent (70%) indicated that the Principles “increased” counsel’s level of 
attention to relevant technologies; 

- One respondent (8%) indicated “no effect” on the level of attention to relevant 
technologies.      

 
 No respondents (0%) indicated that application of the Principles “decreased” or “greatly 

decreased” counsel’s demonstrated level of attention to the technologies affecting the 
discovery process.   
 

 More than nine out of ten respondents (93%) indicated that the Principles had a positive 
effect on counsel’s demonstrated level of attention to the technologies affecting the 
discovery process; all respondents (100%) indicated either a positive or neutral effect.   
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b. Your level of attention to the technologies affecting the discovery process 

 
Frequency Percent Valid Percent 

Cumulative 

Percent 

Valid Greatly Increased 1 7.7 7.7 7.7 

Increased 8 61.5 61.5 69.2 

No Effect 4 30.8 30.8 100.0 

Total 13 100.0 100.0  
 
 All respondents (13) answered this question: 

- One respondent (8%) indicated that the Principles “greatly increased” the 
respondent’s level of attention to technologies affecting discovery;  

- Eight respondent (62%) indicated that the Principles “increased” their level of 
attention to relevant technologies;  

- Four respondents (31%) indicated “no effect” on the level of attention to relevant 
technologies.      

 
 No respondents (0%) indicated that application of the Principles “decreased” or “greatly 

decreased” the respondent’s own level of attention to the technologies affecting the 
discovery process   
 

 More than two-thirds of respondents (70%) indicated that the Principles had a positive 
effect on the respondent’s own level of attention to the technologies affecting the 
discovery process; all respondents (100%) indicated either a positive or neutral effect.   

 
c. Counsel's demonstrated familiarity with their clients’ electronic data and data systems 

 
Frequency Percent Valid Percent 

Cumulative 

Percent 

Valid Greatly Increased 1 7.7 8.3 8.3 

Increased 10 76.9 83.3 91.7 

No Effect 1 7.7 8.3 100.0 

Total 12 92.3 99.9  

Missing System 1 7.7   

Total 13 100.0   
 
 One respondent (8% of total respondents) declined to answer the question.  

 
 Of those who provided an answer (12): 

- One respondent (8%) indicated that the Principles “greatly increased” counsel’s 
familiarity with their clients’ electronic data and data systems;  

- Ten respondent (83%) indicated that the Principles “increased” counsel’s familiarity; 
- One respondent (8%) indicated “no effect” on counsel’s familiarity 

 
 No respondents (0%) indicated that application of the Principles “decreased” or “greatly 

decreased” counsel’s demonstrated familiarity with their clients’ electronic data and data 
systems.    
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 More than one in ten respondents (91%) indicated that the Principles had a positive effect 

on counsel’s demonstrated familiarity with their clients’ electronic data and data systems; 
all respondents (100%) indicated either a positive or neutral effect.   

 
d. Your understanding of the parties' electronic data and data systems for the 

appropriate resolution of disputes 

 
Frequency Percent Valid Percent 

Cumulative 

Percent 

Valid Greatly Increased 2 15.4 15.4 15.4 

Increased 9 69.2 69.2 84.6 

No Effect 2 15.4 15.4 100.0 

Total 13 100.0 100.0  
 
 All respondents (13) answered this question: 

- Two respondents (15%) indicated that the Principles “greatly increased” the 
respondent’s own understanding of the relevant electronic data and data systems;  

- Nine respondents (70%) indicated that the Principles “increased” their understanding; 
- Two respondents (15%) indicated that the Principles had “no effect” on their 

understanding.      
 

 No respondents (0%) indicated that application of the Principles “decreased” or “greatly 
decreased” the respondent’s own understanding of the parties’ electronic data and data 
systems.   
 

 A solid majority of respondents (85%) indicated that the Principles had a positive effect 
on the respondent’s own understanding of the parties’ electronic data and data systems 
for the appropriate resolution of disputes; all respondents (100%) indicated either a 
positive or neutral effect.   
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9. Please indicate your level of agreement with the following statement, as it relates to 
your Pilot Program cases.    

 Strongly 
Agree Agree Disagree Strongly 

Disagree N/A 

a. The involvement of e-discovery 
liaison(s) has contributed to a more 
efficient discovery process.  

     

 
 

 
Frequency Percent Valid Percent 

Cumulative 

Percent 

Valid Agree 7 53.8 53.8 53.8 

Strongly Agree 6 46.2 46.2 100.0 

Total 13 100.0 100.0  
 
 All respondents (13) answered this question: 

- Six respondents (46%) indicated strong agreement that the liaison(s) contributed to 
more efficient discovery;  

- Seven respondents (54%) indicated agreement.   
 

 No respondents (0%) disagreed or strongly disagreed with the statement that the 
involvement of e-discovery liaison(s) has contributed to a more efficient discovery 
process.   
 

 All respondents (100%) expressed some level of agreement that the involvement of e-
discovery liaisons in pilot program cases has contributed to a more efficient discovery 
process.   
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10. Did the Principles work better in some cases than in others? 
 Yes   
 No   
 N/A 

 

 
Frequency Percent Valid Percent 

Cumulative 

Percent 

Valid No 1 7.7 7.7 7.7 

Not  Applicable 3 23.1 23.1 30.8 

Yes 9 69.2 69.2 100.0 

Total 13 100.0 100.0  
 
 All respondents (13) answered this question: 

- Nine respondents (70%) indicated that the Principles work better in some cases than 
in others, while one respondent (8%) indicated that they do not.     

- Three respondents (23%) answered “not applicable” to the question of whether the 
Principles work better in some cases than in others, which would indicate that these 
respondents did not have multiple pilot program cases.    

 
 Of the 10 respondents who expressed an opinion on the issue, a strong majority (90%) 

indicated that the Principles had varying rates of success in different cases.   
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11. If you answered “yes” to Question 10, please use the space below to explain why you 
believe the Principles had varying rates of success in different cases.  What factors 
influenced their efficacy from case to case?  

________________________________________________________________________ 
________________________________________________________________________ 

 
 Frequency Percent 

Valid  NO RESPONSE 3 23.1 

Complexity and resources of case. 1 7.7 

Familiarity of individual counsel with the E discovery process & governing rules 

and ability to effectively compromise.  We believe that on a long term basis, 

application of the principles will decrease the number of disputes (and in 

particularly petty disputes) that require court attention. 

1 7.7 

I think in cases where each side is sophisticated and/or each side has 

substantial ESI collections, the parties seem already to have been working out 

ESI matters.  The Principles have the most effect for those lawyers/clients who 

are not familiar with ESI issues, and on "asymmetrical" cases where one side 

has a substantial ESI collection and the other does not. 

1 7.7 

Some cases have more inherent ESI problems than others due to the nature of 

the parties’ allegations and the nature and availability of the relevant ESI. 

1 7.7 

Some cases, such as civil rights cases against municipalities, historically have 

involved very little ESI. It's possible that will change as records become more 

automated. 

1 7.7 

The amount/degree of e-discovery in the case had an impact of the success of 

the principles. 

1 7.7 

The principles are the most effective in cases that are referred at the beginning 

of discovery. 

1 7.7 

Too early to tell. 1 7.7 

Too soon to tell, because I have had motions to dismiss pending and not much 

discovery has gone forward yet. 

1 7.7 

Whether the entity has access to an effective IT person; whether the attorneys 

were able to translate their needs to the IT person. 

1 7.7 

Total 13 100.0 

 
 Ten respondents provided a response to this question, although only nine answered “yes” 

to Question 10.  Therefore, one respondent commented despite an indication of only one 
pilot program case or a belief that the Principles do not have varying rates of success in 
different cases.   
 

 Of those who commented (10), eight respondents (80%) provided an answer to the 
question and two respondents (20%) indicated that it is too early to tell.   
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12. Which aspects of the Pilot Program Principles are the most useful? 
________________________________________________________________________ 
________________________________________________________________________ 

 

 Frequency Percent 

Valid NO RESPONSE 1 7.7 

2.01 - the duty to meet and confer.  Requiring early discussion and agreement 

on ESI, which, if necessary, fleshes out unavoidable e-discovery issues / 

disputes earlier in the discovery process. 

1 7.7 

Ability to generate agreements. 1 7.7 

Any time parties are directed to cooperate helps the discovery process. 1 7.7 

Designating liaison is the single best idea--it helps focus the discovery requests. 1 7.7 

For a person experienced and skilled in ESI issues, I believe the most useful 

aspects are early case assessment requirements, the reasonableness 

requirements of the preservation requests and obligations, and the liaison 

provision.  For the unsophisticated, the education aspect may be most useful 

and should be emphasized. 

1 7.7 

In my opinion, the most useful aspect of the Principles is to give the parties a 

sense of the Court's expectations at the very outset of the case.  It focuses their 

attention right from the start on e-discovery, lets them know that we expect 

cooperation and involvement of advisers and experts, and gives them comfort (I 

think) that we've thought through these issues and they can expect quick, fair, 

and efficient rulings based on the Principles. 

1 7.7 

Liaison 1 7.7 

Proportionality is a key concept that will help the lawyers keep their eyes on the 

ball.  Also, the specific listing about what elements of ESI are presumptively not 

reasonably accessible and thus not subject to discovery. 

1 7.7 

Requirement to talk early and often. 1 7.7 

Requiring the parties to meet in advance and to discuss the "technical" aspects 

of e-discovery. 

1 7.7 

The meet and confer with the specialist and the discussion regarding 

proportionality. 

1 7.7 

The requirement to designate an e-discovery liaison is a great innovation. It will 

assist both the attorneys and the court in the event of a dispute. Additionally, the 

fact that the Principles reflect the perspective of in house counsel as well as 

litigation counsel is extremely valuable. 

1 7.7 

The role of the e-discovery liaison;  the preservation section 7.7 7.7 

Total 13             100.0 

 
 12 respondents (92%) provided a response on the most useful aspects of the Principles, 

while one respondent (8%) declined to comment.   
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13. How could the Pilot Program Principles be improved? 
________________________________________________________________________ 
________________________________________________________________________ 

 
 Frequency Percent 

Valid NO RESPONSE 4 30.8 

Further experience may suggest some improvement. I can't think of one now. 1 7.7 

I believe the Principles are very good as they are, but I guess could be improved 

by incorporating the improvements suggested by the various counsel who 

respond to this survey. 

1 7.7 

More specific directions 1 7.7 

Numerous litigants have requested model agreements - it might be helpful if 

those were available through the court's website as a starting point for 

discussion. 

1 7.7 

Perhaps some more attention should be paid to the role of metadata, and 

whether it should be presumptively non-discoverable. 

1 7.7 

The standing order should be a separate document 1 7.7 

Too early to tell 1 7.7 

Too early to tell. 1 7.7 

Too soon to tell, from my limited experience thus far. 1 7.7 

Total 13    100.0 
 

 Nine respondents (69%) provided a response, while four respondents (31%) declined to 
comment.   
 

 Of those who commented (9): 
- Five (56%) provided feedback on the Principles; 
- Four (44%) did not provide feedback on the Principles. 
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PART II: EVALUATION OF THE PRINCIPLES BY RESPONDENT GROUP 
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Question 6a: Based on filed materials and in-court interactions, please assess how 
application of the Principles to your Pilot Program cases has affected (or likely will affect) 
the level of cooperation exhibited by counsel to efficiently resolve the case. 
 
RESPONSES BY NUMBER OF PREVIOUS E-DISCOVERY CASES  
 

PREVIOUS E-

DISCOVERY CASES 

RESPONSE TO 

QUESTION 6a 
Frequency Percent Valid Percent 

Cumulative 

Percent 

3-5 cases Valid Greatly Increased 1 33.3 33.3 33.3 

No Effect 2 66.7 66.7 100.0 

Total 3 100.0 100.0  
6-10 cases Valid Increased 4 100.0 100.0 100.0 

11-20 cases Valid Greatly Increased 2 66.7 66.7 66.7 

Increased 1 33.3 33.3 100.0 

Total 3 100.0 100.0  
More than 20 cases Valid Greatly Increased 1 33.3 33.3 33.3 

Increased 2 66.7 66.7 100.0 

Total 3 100.0 100.0  
 
 Reported effect of the Principles on the level of counsel’s cooperation, answers separated 

by the number of previous e-discovery cases handled by the respondent: 
- NO EFFECT – 67% 3-5 cases; 0% 6-10 cases; 0% 11-20 cases; 0% more than 20 

cases;  
- INCREASED (to any extent) – 33% 3-5 cases; 100% 6-10 cases; 100% 11-20 cases; 

100% more than 20 cases; 
- DECREASED (to any extent) – 0% 3-5 cases; 0% 6-10 cases; 0% 11-20 cases; 0% 

more than 20 cases. 
 
RESPONSES BY FAMILIARITY WITH THE PRINCIPLES 
 

LEVEL OF 

FAMILIARITY 

RESPONSE TO 

QUESTION 6a 
Frequency Percent Valid Percent 

Cumulative 

Percent 

Familiarity not 

indicated 

Valid Greatly Increased 1 50.0 50.0 50.0 

Increased 1 50.0 50.0 100.0 

Total 2 100.0 100.0  
3 Valid No Effect 2 100.0 100.0 100.0 

4 Valid Increased 3 100.0 100.0 100.0 

5  

(Very Familiar) 

Valid Greatly Increased 3 50.0 50.0 50.0 

Increased 3 50.0 50.0 100.0 

Total 6 100.0 100.0  
 
 Reported effect of the Principles on the level of counsel’s cooperation, answers separated 

by the respondent’s level of familiarity with the Principles: 
- NO EFFECT – 100% level 3; 0% level 4; 0% level 5; 
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- INCREASED (to any extent) – 0% level 3; 100% level 4; 100% level 5; 
- DECREASED (to any extent) – 0% level 3; 0% level 4; 0% level  
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Question 6b: Based on filed materials and in-court interactions, please assess how 
application of the Principles to your Pilot Program cases has affected (or likely will affect) 
the likelihood of an agreement on procedures for handling inadvertent disclosure of 
privileged information or work product under FRE 502. 
 
RESPONSES BY NUMBER OF PREVIOUS E-DISCOVERY CASES  
 

PREVIOUS E-

DISCOVERY CASES 

RESPONSE TO 

QUESTION 6b 
Frequency Percent Valid Percent 

Cumulative 

Percent 

3-5 cases Valid Greatly Increased 1 33.3 33.3 33.3 

Increased 2 66.7 66.7 100.0 

Total 3 100.0 100.0  
6-10 cases Valid Greatly Increased 1 25.0 25.0 25.0 

Increased 3 75.0 75.0 100.0 

Total 4 100.0 100.0  
11-20 cases Valid Greatly Increased 2 66.7 66.7 66.7 

Increased 1 33.3 33.3 100.0 

Total 3 100.0 100.0  
More than 20 cases Valid Greatly Increased 2 66.7 66.7 66.7 

No Effect 1 33.3 33.3 100.0 

Total 3 100.0 100.0  
 
 Reported effect of the Principles on the likelihood of an agreement under FRE 502, 

answers separated by the number of previous e-discovery cases handled by the 
respondent: 
- NO EFFECT – 0% 3-5 cases; 0% 6-10 cases; 0% 11-20 cases; 33% more than 20 

cases;  
- INCREASED (to any extent) – 100% 3-5 cases; 100% 6-10 cases; 100% 11-20 cases; 

67% more than 20 cases; 
- DECREASED (to any extent) – 0% 3-5 cases; 0% 6-10 cases; 0% 11-20 cases; 81% 

more than 20 cases. 
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RESPONSES BY FAMILIARITY WITH THE PRINCIPLES 
 

LEVEL OF 

FAMILIARITY 

RESPONSE TO 

QUESTION 6b 
Frequency Percent Valid Percent 

Cumulative 

Percent 

Familiarity not 

indicated 

Valid Greatly Increased 1 50.0 50.0 50.0 

Increased 1 50.0 50.0 100.0 

Total 2 100.0 100.0  
3 Valid Increased 2 100.0 100.0 100.0 

4 Valid Increased 3 100.0 100.0 100.0 

5  

(Very Familiar) 

Valid Greatly Increased 5 83.3 83.3 83.3 

No Effect 1 16.7 16.7 100.0 

Total 6 100.0 100.0  
 
 Reported effect of the Principles on the likelihood of an agreement under FRE 502, 

answers separated by the respondent’s level of familiarity with the Principles: 
- NO EFFECT – 0% level 3; 0% level 4; 17% level 5; 
- INCREASED (to any extent) – 100% level 3; 100% level 4; 0% level 5; 
- DECREASED (to any extent) – 0% level 3; 0% level 4; 83% level 5. 
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Question 6c: Based on filed materials and in-court interactions, please assess how 
application of the Principles to your Pilot Program cases has affected (or likely will affect) 
the extent to which counsel meaningfully attempt to resolve discovery disputes before 
seeking court intervention.   
 
RESPONSES BY NUMBER OF PREVIOUS E-DISCOVERY CASES  
 

PREVIOUS E-

DISCOVERY CASES 

RESPONSE TO 

QUESTION 6c 
Frequency Percent Valid Percent 

Cumulative 

Percent 

3-5 cases Valid Greatly Increased 1 33.3 33.3 33.3 

Increased 1 33.3 33.3 66.7 

No Effect 1 33.3 33.3 100.0 

Total 3 100.0 100.0  
6-10 cases Valid Increased 4 100.0 100.0 100.0 

11-20 cases Valid Greatly Increased 3 100.0 100.0 100.0 

More than 20 cases Valid Greatly Increased 2 66.7 66.7 66.7 

Increased 1 33.3 33.3 100.0 

Total 3 100.0 100.0  
 
 Reported effect of the Principles on the extent to which counsel attempt to resolve 

discovery disputes without court intervention, answers separated by the number of 
previous e-discovery cases handled by the respondent: 
- NO EFFECT – 33% 3-5 cases; 0% 6-10 cases; 0% 11-20 cases; 0% more than 20 

cases;  
- INCREASED (to any extent) – 67% 3-5 cases; 100% 6-10 cases; 100% 11-20 cases; 

100% more than 20 cases; 
- DECREASED (to any extent) – 0% 3-5 cases; 0% 6-10 cases; 0% 11-20 cases; 0% 

more than 20 cases. 
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RESPONSES BY FAMILIARITY WITH THE PRINCIPLES 
 

LEVEL OF 

FAMILIARITY 

RESPONSE TO 

QUESTION 6c 
Frequency Percent Valid Percent 

Cumulative 

Percent 

 Familiarity not 

indicated 

Valid Greatly Increased 1 50.0 50.0 50.0 

Increased 1 50.0 50.0 100.0 

Total 2 100.0 100.0  
3 Valid Increased 1 50.0 50.0 50.0 

No Effect 1 50.0 50.0 100.0 

Total 2 100.0 100.0  
4 Valid Greatly Increased 1 33.3 33.3 33.3 

Increased 2 66.7 66.7 100.0 

Total 3 100.0 100.0  
5  

(Very Familiar) 

Valid Greatly Increased 4 66.7 66.7 66.7 

Increased 2 33.3 33.3 100.0 

Total 6 100.0 100.0  
 
 Reported effect of the Principles on the extent to which counsel attempt to resolve 

discovery disputes without court intervention, answers separated by the respondent’s 
level of familiarity with the Principles: 
- NO EFFECT – 50% level 3; 0% level 4; 0% level 5; 
- INCREASED (to any extent) – 50% level 3; 100% level 4; 100% level 5; 
- DECREASED (to any extent) – 0% level 3; 0% level 4; 0% level 5. 
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Question 6d: Based on filed materials and in-court interactions, please assess how 
application of the Principles to your Pilot Program cases has affected (or likely will affect) 
the promptness with which unresolved discovery disputes are brought to the court’s 
attention. 
 
RESPONSES BY NUMBER OF PREVIOUS E-DISCOVERY CASES  
 

PREVIOUS E-

DISCOVERY CASES 

RESPONSE TO 

QUESTION 6d 
Frequency Percent Valid Percent 

Cumulative 

Percent 

3-5 cases Valid Increased 2 66.7 66.7 66.7 

No Effect 1 33.3 33.3 100.0 

Total 3 100.0 100.0  
6-10 cases Valid Increased 1 25.0 25.0 25.0 

No Effect 3 75.0 75.0 100.0 

Total 4 100.0 100.0  
11-20 cases Valid Greatly Increased 1 33.3 33.3 33.3 

Increased 2 66.7 66.7 100.0 

Total 3 100.0 100.0  
More than 20 cases Valid Greatly Increased 1 33.3 33.3 33.3 

Increased 1 33.3 33.3 66.7 

No Effect 1 33.3 33.3 100.0 

Total 3 100.0 100.0  
 
 Reported effect of the Principles on the promptness with which unresolved discovery 

disputes are raised with the court, answers separated by the number of previous e-
discovery cases handled by the respondent: 
- NO EFFECT – 33% 3-5 cases; 75% 6-10 cases; 0% 11-20 cases; 33% more than 20 

cases;  
- INCREASED (to any extent) – 67% 3-5 cases; 25% 6-10 cases; 100% 11-20 cases; 

67% more than 20 cases; 
- DECREASED (to any extent) – 0% 3-5 cases; 0% 6-10 cases; 0% 11-20 cases; 0% 

more than 20 cases. 
 
 
 
 
 
 
 
 
 
 
 
 
 



34 
 

RESPONSES BY FAMILIARITY WITH THE PRINCIPLES 
 

LEVEL OF 

FAMILIARITY 

RESPONSE TO 

QUESTION 6d 
Frequency Percent Valid Percent 

Cumulative 

Percent 

Familiarity not 

indicated 

Valid Increased 1 50.0 50.0 50.0 

No Effect 1 50.0 50.0 100.0 

Total 2 100.0 100.0  
3 Valid Increased 1 50.0 50.0 50.0 

No Effect 1 50.0 50.0 100.0 

Total 2 100.0 100.0  
4 Valid Increased 1 33.3 33.3 33.3 

No Effect 2 66.7 66.7 100.0 

Total 3 100.0 100.0  
5  

(Very Familiar) 

Valid Greatly Increased 2 33.3 33.3 33.3 

Increased 3 50.0 50.0 83.3 

No Effect 1 16.7 16.7 100.0 

Total 6 100.0 100.0  
 
 Reported effect of the Principles on the promptness with which unresolved discovery 

disputes are raised with the court, answers separated by the respondent’s level of 
familiarity with the Principles: 
- NO EFFECT – 50% level 3; 67% level 4; 17% level 5; 
- INCREASED (to any extent) – 50% level 3; 33% level 4; 83% level 5; 
- DECREASED (to any extent) – 0% level 3; 0% level 4; 0% level 5. 
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Question 6e: Based on filed materials and in-court interactions, please assess how 
application of the Principles to your Pilot Program cases has affected (or likely will affect) 
the parties’ ability to obtain relevant documents.  
 
RESPONSES BY NUMBER OF PREVIOUS E-DISCOVERY CASES  
 

PREVIOUS E-

DISCOVERY CASES 

RESPONSE TO 

QUESTION 6e 
Frequency Percent Valid Percent 

Cumulative 

Percent 

3-5 cases Valid Increased 3 100.0 100.0 100.0 

6-10 cases Valid Increased 2 50.0 50.0 50.0 

No Effect 2 50.0 50.0 100.0 

Total 4 100.0 100.0  
11-20 cases Valid Greatly Increased 1 33.3 33.3 33.3 

Increased 1 33.3 33.3 66.7 

No Effect 1 33.3 33.3 100.0 

Total 3 100.0 100.0  
More than 20 cases Valid Increased 2 66.7 66.7 66.7 

No Effect 1 33.3 33.3 100.0 

Total 3 100.0 100.0  
 
 Reported effect of the Principles on the parties’ ability to obtain relevant documents, 

answers separated by the number of previous e-discovery cases handled by the 
respondent: 
- NO EFFECT – 0% 3-5 cases; 50% 6-10 cases; 33% 11-20 cases; 33% more than 20 

cases;  
- INCREASED (to any extent) – 100% 3-5 cases; 50% 6-10 cases; 67% 11-20 cases; 

67% more than 20 cases; 
- DECREASED (to any extent) – 0% 3-5 cases; 0% 6-10 cases; 0% 11-20 cases; 0% 

more than 20 cases. 
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RESPONSES BY FAMILIARITY WITH THE PRINCIPLES 
 

LEVEL OF 

FAMILIARITY 

RESPONSE TO 

QUESTION 6e 
Frequency Percent Valid Percent 

Cumulative 

Percent 

Familiarity not 

indicated 

Valid Increased 2 100.0 100.0 100.0 

3 Valid Increased 2 100.0 100.0 100.0 

4 Valid Increased 1 33.3 33.3 33.3 

No Effect 2 66.7 66.7 100.0 

Total 3 100.0 100.0  
5  

(Very Familiar) 

Valid Greatly Increased 1 16.7 16.7 16.7 

Increased 3 50.0 50.0 66.7 

No Effect 2 33.3 33.3 100.0 

Total 6 100.0 100.0  
 
 Reported effect of the Principles on the parties’ ability to obtain relevant documents, 

answers separated by the respondent’s level of familiarity with the Principles: 
- NO EFFECT – 0% level 3; 67% level 4; 33% level 5; 
- INCREASED (to any extent) – 100% level 3; 33% level 4; 67% level 5; 
- DECREASED (to any extent) – 0% level 3; 0% level 4; 0% level 5. 
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Question 6f: Based on filed materials and in-court interactions, please assess how 
application of the Principles to your Pilot Program cases has affected (or likely will affect) 
the number of allegations of spoliation or other sanctionable misconduct.      
 
RESPONSES BY NUMBER OF PREVIOUS E-DISCOVERY CASES  
 

PREVIOUS E-

DISCOVERY CASES 

RESPONSE TO  

QUESTION 6f 
Frequency Percent 

Valid 

Percent 

Cumulative 

Percent 

3-5 cases Valid Decreased 1 33.3 33.3 33.3 

No Effect 2 66.7 66.7 100.0 

Total 3 100.0 100.0  

6-10 cases Valid No Effect 4 100.0 100.0              100.0 
11-20 cases Valid Decreased 1 33.3 33.3 33.3 

Greatly Decreased 1 33.3 33.3 66.7 

No Effect 1 33.3 33.3             100.0 
Total 3 100.0 100.0  

More than 20 cases Valid Decreased 2 66.7 66.7 66.7 

No Effect 1 33.3 33.3 100.0 

Total 3 100.0 100.0  
 
 Reported effect of the Principles on the number of allegations of sanctionable 

misconduct, answers separated by the number of previous e-discovery cases handled by 
the respondent: 
- NO EFFECT – 67% 3-5 cases; 100% 6-10 cases; 33% 11-20 cases; 33% more than 

20 cases;  
- INCREASED (to any extent) – 0% 3-5 cases; 0% 6-10 cases; 67% 11-20 cases; 0% 

more than 20 cases; 
- DECREASED (to any extent) – 33% 3-5 cases; 0% 6-10 cases; 0% 11-20 cases; 67% 

more than 20 cases. 
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RESPONSES BY FAMILIARITY WITH THE PRINCIPLES 
 

LEVEL OF 

FAMILIARITY 

RESPONSE TO 

QUESTION 6f 
Frequency Percent Valid Percent 

Cumulative 

Percent 

Familiarity not 

indicated 

Valid Decreased 1 50.0 50.0 50.0 

No Effect 1 50.0 50.0 100.0 

Total 2 100.0 100.0  
3 Valid No Effect 2 100.0 100.0 100.0 

4 Valid No Effect 3 100.0 100.0 100.0 

5  

(Very Familiar) 

Valid Decreased 3 50.0 50.0 50.0 

Greatly Decreased 1 16.7 16.7 66.7 

No Effect 2 33.3 33.3 100.0 

Total 6 100.0 100.0  
 
 Reported effect of the Principles on the number of allegations of sanctionable 

misconduct, answers separated by the respondent’s level of familiarity with the 
Principles: 
- NO EFFECT – 100% level 3; 100% level 4; 33% level 5; 
- INCREASED (to any extent) – 0% level 3; 0% level 4; 0% level 5; 
- DECREASED (to any extent) – 0% level 3; 0% level 4; 67% level 5. 
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Question 7a: Based on filed materials and in-court interactions, please assess how 
application of the Principles to your Pilot Program cases has affected (or likely will affect) 
the following: length of the discovery period.  
 
RESPONSES BY NUMBER OF PREVIOUS E-DISCOVERY CASES  
 

PREVIOUS E-

DISCOVERY CASES 

RESPONSE TO 

QUESTION 7a 
Frequency Percent Valid Percent 

Cumulative 

Percent 

3-5 cases Valid Decreased 1 33.3 33.3 33.3 

No Effect 2 66.7 66.7 100.0 

Total 3 100.0 100.0  
6-10 cases Valid No Effect 4 100.0 100.0 100.0 

11-20 cases Valid Decreased 1 33.3 33.3 33.3 

No Effect 2 66.7 66.7 100.0 

Total 3 100.0 100.0  
More than 20 cases Valid Decreased 2 66.7 66.7 66.7 

No Effect 1 33.3 33.3 100.0 

Total 3 100.0 100.0  
 
 Reported effect of the Principles on the length of discovery, answers separated by the 

number of previous e-discovery cases handled by the respondent: 
- NO EFFECT – 67% 3-5 cases; 100% 6-10 cases; 67% 11-20 cases; 33% more than 

20 cases;  
- INCREASED (to any extent) – 0% 3-5 cases; 0% 6-10 cases; 0% 11-20 cases; 0% 

more than 20 cases; 
- DECREASED (to any extent) – 33% 3-5 cases; 0% 6-10 cases; 33% 11-20 cases; 

67% more than 20 cases. 
 
RESPONSES BY FAMILIARITY WITH THE PRINCIPLES 
 

LEVEL OF 

FAMILIARITY 

RESPONSE TO 

QUESTION 7a 
Frequency Percent Valid Percent 

Cumulative 

Percent 

Familiarity not 

indicated 

Valid Decreased 1 50.0 50.0 50.0 

No Effect 1 50.0 50.0 100.0 

Total 2 100.0 100.0  
3 Valid No Effect 2 100.0 100.0 100.0 

4 Valid Decreased 1 33.3 33.3 33.3 

No Effect 2 66.7 66.7 100.0 

Total 3 100.0 100.0  
5  

(Very Familiar) 

Valid Decreased 2 33.3 33.3 33.3 

No Effect 4 66.7 66.7 100.0 

Total 6 100.0 100.0  
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 Reported effect of the Principles on the length of discovery, answers separated by the 

respondent’s level of familiarity with the Principles: 
- NO EFFECT – 50% level 3; 67% level 4; 67% level 5; 
- INCREASED (to any extent) – 0% level 3; 0% level 4; 0% level 5; 
- DECREASED (to any extent) – 50% level 3; 33% level 4; 33% level 5. 
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Question 7b: Based on filed materials and in-court interactions, please assess how 
application of the Principles to your Pilot Program cases has affected (or likely will affect) 
the following: length of the litigation. 
      
RESPONSES BY NUMBER OF PREVIOUS E-DISCOVERY CASES  
 

PREVIOUS E-

DISCOVERY CASES 

RESPONSE TO 

QUESTION 7b 
Frequency Percent Valid Percent 

Cumulative 

Percent 

3-5 cases Valid Decreased 1 33.3 33.3 33.3 

No Effect 2 66.7 66.7 100.0 

Total 3 100.0 100.0  
6-10 cases Valid No Effect 4 100.0 100.0 100.0 

11-20 cases Valid Decreased 1 33.3 33.3 33.3 

No Effect 2 66.7 66.7 100.0 

Total 3 100.0 100.0  
More than 20 cases Valid Decreased 2 66.7 66.7 66.7 

No Effect 1 33.3 33.3 100.0 

Total 3 100.0 100.0  
 
 Reported effect of the Principles on the length of the litigation, answers separated by the 

number of previous e-discovery cases handled by the respondent: 
- NO EFFECT – 67% 3-5 cases; 100% 6-10 cases; 67% 11-20 cases; 33% more than 

20 cases;  
- INCREASED (to any extent) –0% 3-5 cases; 0% 6-10 cases; 0% 11-20 cases; 0% 

more than 20 cases; 
- DECREASED (to any extent) – 33% 3-5 cases; 0% 6-10 cases; 33% 11-20 cases; 

67% more than 20 cases. 
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RESPONSES BY FAMILIARITY WITH THE PRINCIPLES 
 

LEVEL OF 

FAMILIARITY 

RESPONSE TO 

QUESTION 7b 
Frequency Percent Valid Percent 

Cumulative 

Percent 

Familiarity not 

indicated 

Valid Decreased 1 50.0 50.0 50.0 

No Effect 1 50.0 50.0 100.0 

Total 2 100.0 100.0  
3 Valid No Effect 2 100.0 100.0 100.0 

4 Valid Decreased 1 33.3 33.3 33.3 

No Effect 2 66.7 66.7 100.0 

Total 3 100.0 100.0  
5  

(Very Familiar) 

Valid Decreased 2 33.3 33.3 33.3 

No Effect 4 66.7 66.7 100.0 

Total 6 100.0 100.0  
 
 Reported effect of the Principles on the length of the litigation, answers separated by the 

respondent’s level of familiarity with the Principles: 
- NO EFFECT – 100% level 3; 67% level 4; 67% level 5; 
- INCREASED (to any extent) – 0% level 3; 0% level 4; 0% level 5; 
- DECREASED (to any extent) – 0% level 3; 33% level 4; 33% level 5. 

 



43 
 

Question 7c: Based on filed materials and in-court interactions, please assess how 
application of the Principles to your Pilot Program cases has affected (or likely will affect) 
the following: number of discovery disputes brought before the court. 
 
RESPONSES BY NUMBER OF PREVIOUS E-DISCOVERY CASES  
 

PREVIOUS E-

DISCOVERY CASES 

RESPONSE TO  

QUESTION 7c 
Frequency Percent 

Valid 

Percent 

Cumulative 

Percent 

3-5 cases Valid Decreased 3 100.0 100.0 100.0 

6-10 cases Valid Decreased 2 50.0 50.0 50.0 

Increased 1 25.0 25.0 75.0 

No Effect 1 25.0 25.0 100.0 

Total 4         100.0 100.0  
11-20 cases Valid Decreased 2 66.7 66.7 66.7 

Greatly Decreased 1 33.0 33.3 100.0 

Total 100.0 100.0 100.0  
More than 20 cases Valid Decreased 100.0 100.0 100.0 100.0 

 
 Reported effect of the Principles on the number of discovery disputes brought before the 

court, answers separated by the number of previous e-discovery cases handled by the 
respondent: 
- NO EFFECT – 0% 3-5 cases; 25% 6-10 cases; 0% 11-20 cases; 0% more than 20 

cases;  
- INCREASED (to any extent) – 0% 3-5 cases; 25% 6-10 cases; 0% 11-20 cases; 0% 

more than 20 cases; 
- DECREASED (to any extent) – 100% 3-5 cases; 50% 6-10 cases; 100% 11-20 cases; 

100% more than 20 cases. 
 
RESPONSES BY FAMILIARITY WITH THE PRINCIPLES  
 

LEVEL OF 

FAMILIARITY 

RESPONSE TO 

QUESTION 7c 
Frequency Percent Valid Percent 

Cumulative 

Percent 

Familiarity not 

indicated 

Valid Decreased 2 100.0 100.0 100.0 

3 Valid Decreased 2 100.0 100.0 100.0 

4 Valid Decreased 2 66.7 66.7 66.7 

Increased 1 33.3 33.3 100.0 

Total 3 100.0 100.0  
5  

(Very Familiar) 

Valid Decreased 4 66.7 66.7 66.7 

Greatly Decreased 1 16.7 16.7 83.3 

No Effect 1 16.7 16.7 100.0 

Total 6 100.0 100.0  
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 Reported effect of the Principles on the number of discovery disputes brought before the 
court, answers separated by the respondent’s level of familiarity with the Principles: 
- NO EFFECT – 0% level 3; 0% level 4; 17% level 5; 
- INCREASED (to any extent) – 0% level 3; 33% level 4; 0% level 5; 
- DECREASED (to any extent) – 100% level 3; 67% level 4; 83% level 5. 
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Question 7d: Based on filed materials and in-court interactions, please assess how 
application of the Principles to your Pilot Program cases has affected (or likely will affect) 
the following: number of requests for discovery of another party’s efforts to preserve or 
collect ESI.  
 
RESPONSES BY NUMBER OF PREVIOUS E-DISCOVERY CASES  
 

PREVIOUS E-

DISCOVERY CASES 

RESPONSE TO  

QUESTION 7d 
Frequency Percent 

Valid 

Percent 

Cumulative 

Percent 

3-5 cases Valid Decreased 3 100.0 100.0 100.0 

6-10 cases Valid Decreased 1 25.0 25.0 25.0 

No Effect 3 75.0 75.0 100.0 

Total 4 100.0 100.0  
11-20 cases Valid Decreased 2 66.7 66.7 66.7 

Greatly Decreased 1 33.3 33.3 100.0 

Total 3 100.0 100.0  
More than 20 cases Valid Decreased 1 33.3 33.3 33.3 

Increased 1 33.3 33.3 66.7 

No Effect 1 33.3 33.3 100.0 

Total 3 100.0 100.0  
 
 Reported effect of the Principles on the number of requests for discovery of preservation 

or collection efforts, answers separated by the number of previous e-discovery cases 
handled by the respondent: 
- NO EFFECT – 0% 3-5 cases; 75% 6-10 cases; 0% 11-20 cases; 33% more than 20 

cases;  
- INCREASED (to any extent) – 0% 3-5 cases; 0% 6-10 cases; 0% 11-20 cases; 33% 

more than 20 cases; 
- DECREASED (to any extent) – 100% 3-5 cases; 25% 6-10 cases; 100% 11-20 cases; 

33% more than 20 cases. 
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RESPONSES BY FAMILIARITY WITH THE PRINCIPLES  
 

LEVEL OF 

FAMILIARITY 

RESPONSE TO 

QUESTION 7d 
Frequency Percent Valid Percent 

Cumulative 

Percent 

Familiarity not 

indicated 

Valid Decreased 1 50.0 50.0 50.0 

No Effect 1 50.0 50.0 100.0 

Total 2 100.0 100.0  
3 Valid Decreased 2 100.0 100.0 100.0 

4 Valid Decreased 2 66.7 66.7 66.7 

No Effect 1 33.3 33.3 100.0 

Total 3 100.0 100.0  
5  

(Very Familiar) 

Valid Decreased 2 33.3 33.3 33.3 

Greatly Decreased 1 16.7 16.7 50.0 

Increased 1 16.7 16.7 66.7 

No Effect 2 33.3 33.3 100.0 

Total 6 100.0 100.0  
 
 Reported effect of the Principles on the number of requests for discovery of preservation 

or collection efforts, answers separated by the respondent’s level of familiarity with the 
Principles: 
- NO EFFECT – 0% level 3; 33% level 4; 33% level 5; 
- INCREASED (to any extent) – 0% level 3; 0% level 4; 17% level 5; 
- DECREASED (to any extent) – 100% level 3; 67% level 4; 50% level 5. 
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Question 7e: Based on filed materials and in-court interactions, please assess how 
application of the Principles to your Pilot Program cases has affected (or likely will affect) 
the following: counsel’s ability to zealously represent the litigants.  
 
RESPONSES BY NUMBER OF PREVIOUS E-DISCOVERY CASES  
 

PREVIOUS E-

DISCOVERY CASES 

RESPONSE TO 

QUESTION 7e 
Frequency Percent Valid Percent 

Cumulative 

Percent 

3-5 cases Valid No Effect 3 100.0 100.0 100.0 

6-10 cases Valid Increased 2 50.0 50.0 50.0 

No Effect 2 50.0 50.0 100.0 

Total 4 100.0 100.0  
11-20 cases Valid Greatly Increased 1 33.3 33.3 33.3 

No Effect 2 66.7 66.7 100.0 

Total 3 100.0 100.0  
More than 20 cases Valid Increased 2 66.7 66.7 66.7 

No Effect 1 33.3 33.3 100.0 

Total 3 100.0 100.0  
 
 Reported effect of the Principles on counsel’s ability to zealously represent the litigants, 

answers separated by the number of previous e-discovery cases handled by the 
respondent: 
- NO EFFECT – 100% 3-5 cases; 50% 6-10 cases; 67% 11-20 cases; 33% more than 

20 cases;  
- INCREASED (to any extent) – 0% 3-5 cases; 50% 6-10 cases; 33% 11-20 cases; 67% 

more than 20 cases; 
- DECREASED (to any extent) – 0% 3-5 cases; 0% 6-10 cases; 0% 11-20 cases; 0% 

more than 20 cases. 
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RESPONSES BY FAMILIARITY WITH THE PRINCIPLES  
 

LEVEL OF 

FAMILIARITY 

RESPONSE TO 

QUESTION 7e 
Frequency Percent Valid Percent 

Cumulative 

Percent 

Familiarity not 

indicated  

Valid Increased 1 50.0 50.0 50.0 

No Effect 1 50.0 50.0 100.0 

Total 2 100.0 100.0  
3 Valid No Effect 2 100.0 100.0 100.0 

4 Valid Increased 1 33.3 33.3 33.3 

No Effect 2 66.7 66.7 100.0 

Total 3 100.0 100.0  
5  

(Very Familiar) 

Valid Greatly Increased 1 16.7 16.7 16.7 

Increased 2 33.3 33.3 50.0 

No Effect 3 50.0 50.0 100.0 

Total 6 100.0 100.0  
 
 Reported effect of the Principles on counsel’s ability to zealously represent the litigants, 

answers separated by the respondent’s level of familiarity with the Principles: 
- NO EFFECT – 100% level 3; 67% level 4; 50% level 5; 
- INCREASED (to any extent) – 0% level 3; 33% level 4; 50% level 5; 
- DECREASED (to any extent) – 0% level 3; 0% level 4; 0% level 5. 
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Question 8a: Based on filed materials and in-court interactions, please assess how 
application of the Principles to your Pilot Program cases has affected (or likely will affect) 
the following: counsel’s demonstrated level of attention to the technologies affecting the 
discovery process. 
 
RESPONSES BY NUMBER OF PREVIOUS E-DISCOVERY CASES  
 

PREVIOUS E-

DISCOVERY DISPUTES 

RESPONSE TO 

QUESTION 8a 
Frequency Percent Valid Percent 

Cumulative 

Percent 

3-5 cases Valid Increased 3 100.0 100.0 100.0 

6-10 cases Valid Increased 4 100.0 100.0 100.0 

11-20 cases Valid Greatly Increased 2 66.7 66.7 66.7 

No Effect 1 33.3 33.3 100.0 

Total 3 100.0 100.0  
More than 20 cases Valid Greatly Increased 1 33.3 33.3 33.3 

Increased 2 66.7 66.7 100.0 

Total 3 100.0 100.0  
 
 Reported effect of the Principles on counsel’s level of attention to the technologies 

affecting discovery, answers separated by the number of previous e-discovery cases 
handled by the respondent: 
- NO EFFECT – 0% 3-5 cases; 0% 6-10 cases; 33% 11-20 cases; 0% more than 20 

cases;  
- INCREASED (to any extent) – 100% 3-5 cases; 100% 6-10 cases; 67% 11-20 cases; 

100% more than 20 cases; 
- DECREASED (to any extent) – 0% 3-5 cases; 0% 6-10 cases; 0% 11-20 cases; 0% 

more than 20 cases. 
 
RESPONSES BY FAMILIARITY WITH THE PRINCIPLES  
 

LEVEL OF 

FAMILIARITY 

RESPONSE TO 

QUESTION 8a 
Frequency Percent Valid Percent 

Cumulative 

Percent 

Familiarity not 

indicated 

Valid Increased 2 100.0 100.0 100.0 

3 Valid Increased 2 100.0 100.0 100.0 

4 Valid Increased 2 66.7 66.7 66.7 

No Effect 1 33.3 33.3 100.0 

Total 3 100.0 100.0  
5  

(Very Familiar) 

Valid Greatly Increased 3 50.0 50.0 50.0 

Increased 3 50.0 50.0 100.0 

Total 6 100.0 100.0  
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 Reported effect of the Principles on counsel’s level of attention to the technologies 
affecting discovery, answers separated by the respondent’s level of familiarity with the 
Principles: 
- NO EFFECT – 0% level 3; 33% level 4; 0% level 5; 
- INCREASED (to any extent) – 100% level 3; 67% level 4; 100% level 5; 
- DECREASED (to any extent) – 0% level 3; 0% level 4; 0% level 5. 
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Question 8b: Based on filed materials and in-court interactions, please assess how 
application of the Principles to your Pilot Program cases has affected (or likely will affect) 
the following: your level of attention to the technologies affecting the discovery process. 
 
RESPONSES BY NUMBER OF PREVIOUS E-DISCOVERY CASES  
 

PREVIOUS E-

DISCOVERY DISPUTES 

RESPONSE TO 

QUESTION 8b 
Frequency Percent Valid Percent 

Cumulative 

Percent 

3-5 cases Valid Increased 2 66.7 66.7 66.7 

No Effect 1 33.3 33.3 100.0 

Total 3 100.0 100.0  
6-10 cases Valid Increased 3 75.0 75.0 75.0 

No Effect 1 25.0 25.0 100.0 

Total 4 100.0 100.0  
11-20 cases Valid Greatly Increased 1 33.3 33.3 33.3 

Increased 2 66.7 66.7 100.0 

Total 3 100.0 100.0  
More than 20 cases Valid Increased 1 33.3 33.3 33.3 

No Effect 2 66.7 66.7 100.0 

Total 3 100.0 100.0  
 
 Reported effect of the Principles on the respondent’s own level of attention to the 

technologies affecting discovery, answers separated by the number of previous e-
discovery cases handled by the respondent: 
- NO EFFECT – 33% 3-5 cases; 25% 6-10 cases; 0% 11-20 cases; 67% more than 20 

cases;  
- INCREASED (to any extent) – 67% 3-5 cases; 100% 6-10 cases; 67% 11-20 cases; 

33% more than 20 cases; 
- DECREASED (to any extent) – 0% 3-5 cases; 0% 6-10 cases; 0% 11-20 cases; 0% 

more than 20 cases. 
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RESPONSES BY FAMILIARITY WITH THE PRINCIPLES  
 

LEVEL OF 

FAMILIARITY 

RESPONSE TO 

QUESTION 8b 
Frequency Percent Valid Percent 

Cumulative 

Percent 

Familiarity not 

indicated 

Valid Increased 2 100.0 100.0 100.0 

3 Valid Increased 1 50.0 50.0 50.0 

No Effect 1 50.0 50.0 100.0 

Total 2 100.0 100.0  
4 Valid Increased 3 100.0 100.0 100.0 

5  

(Very Familiar) 

Valid Greatly Increased 1 16.7 16.7 16.7 

Increased 2 33.3 33.3 50.0 

No Effect 3 50.0 50.0 100.0 

Total 6 100.0 100.0  
 
 Reported effect of the Principles on the respondent’s level of familiarity with the 

technologies affecting discovery, answers separated by the respondent’s level of 
familiarity with the Principles: 
- NO EFFECT – 50% level 3; 0% level 4; 50% level 5; 
- INCREASED (to any extent) – 50% level 3; 100% level 4; 50% level 5; 
- DECREASED (to any extent) – 0% level 3; 0% level 4; 0% level 5. 
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Question 8c: Based on filed materials and in-court interactions, please assess how 
application of the Principles to your Pilot Program cases has affected (or likely will affect) 
the following: counsel’s demonstrated familiarity with their clients’ electronic data and 
data systems. 
 
RESPONSES BY NUMBER OF PREVIOUS E-DISCOVERY CASES  
 

PREVIOUS E-

DISCOVERY CASES 

REPONSE TO 

QUESTION 8c 
Frequency Percent Valid Percent 

Cumulative 

Percent 

3-5 cases Valid Increased 3 100.0 100.0 100.0 

6-10 cases Valid Increased 4 100.0 100.0 100.0 

11-20 cases Valid Greatly Increased 1 33.3 33.3 33.3 

Increased 2 66.7 66.7 100.0 

Total 3 100.0 100.0  
More than 20 cases Valid (No response) 1 33.3 33.3 33.3 

Increased 1 33.3 33.3 66.7 

No Effect 1 33.3 33.3 100.0 

Total 3 100.0 100.0  
 

 Reported effect of the Principles on counsel’s familiarity with their clients’ electronic 
data and data systems, answers separated by the number of previous e-discovery cases 
handled by the respondent (excluding those who declined to answer): 
- NO EFFECT – 0% 3-5 cases; 0% 6-10 cases; 0% 11-20 cases; 50% more than 20 

cases;  
- INCREASED (to any extent) – 100% 3-5 cases; 100% 6-10 cases; 100% 11-20 cases; 

50% more than 20 cases; 
- DECREASED (to any extent) – 0% 3-5 cases; 0% 6-10 cases; 0% 11-20 cases; 0% 

more than 20 cases. 
 
RESPONSES BY FAMILIARITY WITH THE PRINCIPLES  
 

LEVEL OF 

FAMILIARITY 

RESPONSE TO 

QUESTION 8c 
Frequency Percent Valid Percent 

Cumulative 

Percent 

Familiarity not 

indicated 

Valid Increased 2 100.0 100.0 100.0 

3 Valid Increased 2 100.0 100.0 100.0 

4 Valid Increased 3 100.0 100.0 100.0 

5  

(Very Familiar) 

Valid  (No response) 1 16.7 16.7 16.7 

Greatly Increased 1 16.7 16.7 33.3 

Increased 3 50.0 50.0 83.3 

No Effect 1 16.7 16.7 100.0 

Total 6 100.0 100.0  
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 Reported effect of the Principles on counsel’s familiarity with their clients’ electronic 
data and data systems, answers separated by the respondent’s level of familiarity with the 
Principles: 
- NO EFFECT – 0% level 3; 0% level 4; 20% level 5; 
- INCREASED (to any extent) – 100% level 3; 100% level 4; 80% level 5; 
- DECREASED (to any extent) – 0% level 3; 0% level 4; 0% level 5. 
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Question 8d: Based on filed materials and in-court interactions, please assess how 
application of the Principles to your Pilot Program cases has affected (or likely will affect) 
the following: your understanding of the parties’ electronic data and data systems for the 
appropriate resolution of disputes.   
 
RESPONSES BY NUMBER OF PREVIOUS E-DISCOVERY CASES  
 

PREVIOUS E-

DISCOVERY CASES 

RESPONSE TO 

QUESTION 8d 
Frequency Percent Valid Percent 

Cumulative 

Percent 

3-5 cases Valid Increased 2 66.7 66.7 66.7 

No Effect 1 33.3 33.3 100.0 

Total 3 100.0 100.0  
6-10 cases Valid Increased 4 100.0 100.0 100.0 

11-20 cases Valid Greatly Increased 1 33.3 33.3 33.3 

Increased 2 66.7 66.7 100.0 

Total 3 100.0 100.0  
More than 20 cases Valid Greatly Increased 1 33.3 33.3 33.3 

Increased 1 33.3 33.3 66.7 

No Effect 1 33.3 33.3 100.0 

Total 3 100.0 100.0  
 
 Reported effect of the Principles on the respondent’s own understanding of the parties’ 

electronic data and data systems for dispute resolution, answers separated by the number 
of previous e-discovery cases handled by the respondent: 
- NO EFFECT – 33% 3-5 cases; 0% 6-10 cases; 0% 11-20 cases; 33% more than 20 

cases;  
- INCREASED (to any extent) – 67% 3-5 cases; 100% 6-10 cases; 100% 11-20 cases; 

67% more than 20 cases; 
- DECREASED (to any extent) – 0% 3-5 cases; 0% 6-10 cases; 0% 11-20 cases; 0% 

more than 20 cases. 
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RESPONSES BY FAMILIARITY WITH THE PRINCIPLES  
 

LEVEL OF 

FAMILIARITY 

RESPONSE TO 

QUESTION 8d 
Frequency Percent Valid Percent 

Cumulative 

Percent 

Familiarity not 

indicated 

Valid Increased 2 100.0 100.0 100.0 

3 Valid Increased 1 50.0 50.0 50.0 

No Effect 1 50.0 50.0 100.0 

Total 2 100.0 100.0  
4 Valid Increased 3 100.0 100.0 100.0 

5  

(Very Familiar) 

Valid Greatly Increased 2 33.3 33.3 33.3 

Increased 3 50.0 50.0 83.3 

No Effect 1 16.7 16.7 100.0 

Total 6 100.0 100.0  
 
 Reported effect of the Principles on the respondent’s own understanding of the parties’ 

electronic data and data systems for dispute resolution, answers separated by the 
respondent’s level of familiarity with the Principles: 
- NO EFFECT – 50% level 3; 0% level 4; 17% level 5; 
- INCREASED (to any extent) – 50% level 3; 100% level 4; 83% level 5; 
- DECREASED (to any extent) – 0% level 3; 0% level 4; 0% level 5. 
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Question 9: Please indicate your level of agreement with the following statement, as it 
relates to your Pilot Program cases: The involvement of e-discovery liaison(s) has 
contributed to a more efficient discovery process.   
 
RESPONSES BY NUMBER OF PREVIOUS E-DISCOVERY CASES  
 

PREVIOUS E-

DISCOVERY CASES 

RESPONSE TO 

QUESTION 9 
Frequency Percent Valid Percent 

Cumulative 

Percent 

3-5 cases Valid Agree 2 66.7 66.7 66.7 

Strongly Agree 1 33.3 33.3 100.0 

Total 3 100.0 100.0  
6-10 cases Valid Agree 4 100.0 100.0 100.0 

11-20 cases Valid Strongly Agree 3 100.0 100.0 100.0 

More than 20 cases Valid Agree 1 33.3 33.3 33.3 

Strongly Agree 2 66.7 66.7 100.0 

Total 3 100.0 100.0  
 
 Reaction to the statement that the involvement of e-discovery liaison(s) contributed to a 

more efficient discovery process, separated by the number of previous e-discovery cases 
handled by the respondent: 
- AGREED (to any extent) – 100% 3-5 cases; 100% 6-10 cases; 100% 11-20 cases; 

100% more than 20 cases;  
- DISAGREED (to any extent) – 0% 3-5 cases; 0% 6-10 cases; 0% 11-20 cases; 0% 

more than 20 cases; 
- NOT APPLICABLE – 0% 3-5 cases; 0% 6-10 cases; 0% 11-20 cases; 0% more than 

20 cases. 
 
RESPONSES BY FAMILIARITY WITH THE PRINCIPLES  
 

LEVEL OF 

FAMILIARITY 

RESPONSE TO 

QUESTION 9 
Frequency Percent Valid Percent 

Cumulative 

Percent 

Familiarity not 

indicated 

Valid Agree 2 100.0 100.0 100.0 

3 Valid Agree 1 50.0 50.0 50.0 

Strongly Agree 1 50.0 50.0 100.0 

Total 2 100.0 100.0  
4 Valid Agree 2 66.7 66.7 66.7 

Strongly Agree 1 33.3 33.3 100.0 

Total 3 100.0 100.0  
5  

(Very Familiar) 

Valid Agree 2 33.3 33.3 33.3 

Strongly Agree 4 66.7 66.7 100.0 

Total 6 100.0 100.0  
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 Reaction to the statement that the involvement of e-discovery liaison(s) contributed to a 
more efficient discovery process, separated by the respondent’s familiarity with the 
Principles: 
- AGREED (to any extent) – 100% level 3; 100% level 4; 100% level 5; 
- DISAGREED (to any extent) – 0% level 3; 0% level 4; 0% level 5; 
- NOT APLICABLE – 0% level 3; 0% level 4; 0% level 5. 
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1. Number of years you have practiced law, rounded to the nearest year: 
________ 

 

 
Frequency Percent Valid Percent 

Cumulative 

Percent 

Valid 2 5 3.8 3.9 3.9 

3 3 2.3 2.4 6.3 

5 6 4.5 4.7 11.0 

6 5 3.8 3.9 15.0 

7 5 3.8 3.9 18.9 

8 2 1.5 1.6 20.5 

9 5 3.8 3.9 24.4 

10 7 5.3 5.5 29.9 

11 3 2.3 2.4 32.3 

12 3 2.3 2.4 34.6 

13 2 1.5 1.6 36.2 

14 2 1.5 1.6 37.8 

15 8 6.0 6.3 44.1 

16 2 1.5 1.6 45.7 

17 2 1.5 1.6 47.2 

18 3 2.3 2.4 49.6 

19 2 1.5 1.6 51.2 

20 5 3.8 3.9 55.1 

22 3 2.3 2.4 57.5 

23 3 2.3 2.4 59.8 

24 2 1.5 1.6 61.4 

25 6 4.5 4.7 66.1 

26 2 1.5 1.6 67.7 

27 1 .8 .8 68.5 

28 5 3.8 3.9 72.4 

29 3 2.3 2.4 74.8 

30 4 3.0 3.1 78.0 

31 3 2.3 2.4 80.3 

32 1 .8 .8 81.1 

33 1 .8 .8 81.9 

34 3 2.3 2.4 84.3 

35 4 3.0 3.1 87.4 

36 1 .8 .8 88.2 

37 2 1.5 1.6 89.8 

38 2 1.5 1.6 91.3 

39 2 1.5 1.6 92.9 
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40 5 3.8 3.9 96.9 

45 2 1.5 1.6 98.4 

47 1 .8 .8 99.2 

53 1 .8 .8 100.0 

Total 127 95.5 100.0  
Missing System 6 4.5   
Total 133 100.0   

 
 Six respondents (5% of 133 total respondents) declined to answer this question.   

 
 Of those who provided an answer (127), no respondents (0%) have practiced law for 

fewer than two years; and no respondents (0%) have practiced law for more than 53 
years.   
 

 Of those who provided an answer: 
- Ten respondents (11%) have practiced law for 5 years or less;  
- 24 respondents (19%) have practiced for 6-10 years;  
- 32 respondents (25%) have practiced for 11-20 years;  
- 29 respondents (23%) have practiced for 21-30 years;  
- 28 respondents (22%) have practiced for over 30 years.    
 

 Respondents have practiced law for an average of 20 years. 
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2. Your main area of practice: 
 Bankruptcy  
 Civil Rights 
 Commercial Litigation – class action 
 Commercial Litigation – not primarily class action 
 Employment/Labor/Employee Benefits 
 Environmental  
 Estate Planning 
 General Practice 
 Government  
 Intellectual Property 
 Personal Injury 
 Real Estate 
 Tax 
 Other: ______________________ (please specify) 
 

 
Frequency Percent 

Valid 

Percent 

Cumulativ

e Percent 

Valid Civil Rights 2 1.5 1.5 1.5 

Commercial Litigation -- class action 24 18.0 18.0 19.5 

Commercial Litigation -- not primarily 

class action 

42 31.6 31.6 51.1 

Employment/Labor/Employee Benefits 19 14.3 14.3 65.4 

General Practice 6 4.5 4.5 69.9 

Intellectual Property 21 15.8 15.8 85.7 

Personal Injury 11  8.3 8.3 93.9 

Real Estate 1 .8 .8 94.7 

OTHER (see “Other Text”, below) 7 5.3 5.3 100.0 

Total 133 100.0 100.0  
 

Other Text 

 
Frequency Percent 

Valid 

Percent 

Cumulative 

Percent 

Valid Antitrust 2 1.5 28.6 28.6 

Business litigation 1 .8 14.3 42.9 

Criminal 2 1.5 28.6 71.4 

Insurance and municipal defense 1 .8 14.3 85.7 

International law 1 .8 14.3 100.0 

Total 7 5.3 100.0  
Missing System 126 94.7   
Total 133 100.0   
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 All respondents (133) answered this question. 
 

 No respondents (0%) indicated the following as their main area of practice: 
- Bankruptcy; 
- Environmental;  
- Estate Planning;  
- Government; and 
- Tax. 
 

 96% of respondents selected from the categories provided: 
- 42  respondents (32%) selected “commercial litigation – not primarily class action”;   
- 24 respondents (18%) selected “commercial litigation – class action”;  
- 21 respondents (16%) selected “intellectual property”; 
- 19 respondents (14%) selected “employment/labor/employee benefits”;  
- 11 respondents (8%) selected “personal injury”; 
- Six respondents (5%) selected “general practice”;   
- Two respondents (2%) selected “civil rights”; and 
- One respondent (1%) selected “real estate”. 
 

 Seven respondents (5%) selected “other” and described the practice area.  The committee 
will need to decide whether to classify any of the “other” responses into one of the 
categories provided.  If this is done, the percentages will need to be re-calculated (out of a 
total of 133 respondents).  The following are “other” categories entered by more than one 
respondent:   
- Two respondents (2%) practice “antitrust” law; 
- Two respondents (2%) practice “criminal” law. 
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In this survey, any discovery seeking information in electronic format will be referred to as “e-
discovery”.  Electronically stored information will be referred to as “ESI”.   
 
3. NOT INCLUDING the Pilot Program case, how many of your cases in the last five 

years have involved e-discovery? 
 0 cases 
 1-2 cases 
 3-5 cases  
 6-10 cases 
 11-20 cases 
 More than 20 cases 

 

 
Frequency Percent Valid Percent 

Cumulative 

Percent 

Valid 0 cases 10 7.5 7.5 7.5 

1-2 cases 21 15.8 15.8 23.3 

3-5 cases 32 24.1 24.1 47.4 

6-10 cases  25 18.8 18.8 66.2 

11-20 cases 18 13.5 13.5 79.7 

More than 20 cases 27 20.3 20.3 100.0 

Total 133 100.0 100.0  
 
 All respondents (133) answered this question: 

- Ten respondents (8%) have had no prior cases involving e-discovery in the last five 
years;  

- 21 respondents (16%) have had 1-2 prior e-discovery cases;  
- 32 respondents (24%) have had 3-5 prior e-discovery cases;  
- 25 respondents (19%) have had 6-10 prior e-discovery cases;  
- 18 respondents (14%) have had 11-20 prior e-discovery cases;  
- 27 respondents (20%) have had more than 20 prior e-discovery cases. 
 

 70 respondents (53%) have averaged more than one e-discovery case per year in the last 
five years, while 63 respondents (47%) have averaged one or fewer e-discovery cases per 
year in the last five years.   
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The Seventh Circuit’s Principles for e-discovery were developed by a committee and are being 
tested in selected Pilot Program cases, including your Pilot Program case.    
 
4. Please rate your current familiarity with the substance of the Principles.    

  
Not At All 
Familiar 

    Very 
Familiar 

0 
 

1 
 

2 
 

3 
 

4 
 

5 
 

 
 

 
Frequency Percent Valid Percent 

Cumulative 

Percent 

Valid 0  Not At All Familiar 12 9.0 9.0 9.0 

1 17 12.8 12.8 21.8 

2 20 15.0 15.0 36.8 

3 39 29.3 29.3 66.2 

4 30 22.6 22.6 88.7 

5 Very Familiar 15 11.3 11.3 100.0 

Total 133 100.0 100.0  
 
 All respondents (133) answered this question: 

- 12 respondents (9%) indicated no familiarity with the substance of the Principles; 
- 17 respondents (13%) selected “1” on a scale from 0 (not at all familiar) to 5 (very 

familiar);  
- 20 respondents (15%) selected “2”;  
- 39 respondents (29%) selected “3”;  
- 30 respondents (23%) selected “4”;  
- 15 respondents (11%) selected “5”.  

 
 Roughly speaking, approximately one-third of respondents (37%) have low levels of 

familiarity with the Principles (0-2 on the scale); one-third (29%) have a medium level of 
familiarity (3 on the scale); and one-third (34%) have high levels of familiarity (4-5 on 
the scale).    
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The following questions refer to your Pilot Program case. “FRCP” refers to the Federal Rules 
of Civil Procedure.  
 
5. Case type: 

 Bankruptcy 
 Civil Rights 
 Contract 
 Federal Tax 
 Forfeiture/Penalty 
 Employment/Labor/Employee Benefits 
 Prisoner Petition 
 Property Rights (copyright, patent, trademark) 
 Real Property 
 Social Security 
 Torts (personal injury) 
 Torts (personal property) 
 Other: ______________________ (please specify) 

 

 
Frequency Percent 

Valid 

Percent 

Cumulative 

Percent 

Valid Bankruptcy 2 1.5 1.5 1.5 

Civil Rights 5 3.8 3.9 5.4 

Contract 18 13.5 13.8 19.2 

Employment/Labor/Employee Benefits 28 21.1 21.5 40.7 

Property Rights (copyright, patent, trademark) 20 15.0 15.4 56.1 

Real Property 2 1.5 1.5 57.6 

Torts (personal injury) 7 5.3 5.4 63.0 

Torts (personal property) 5 3.8 3.9 66.9 

OTHER (see “Other Text”, below) 43 32.3 33.1 100.0 

Total 130 97.7 100.0  
Missing System 3 2.3   
Total 133 100.0   

 
Other Text 

 
Frequency Percent 

Valid 

Percent 

Cumulative 

Percent 

Valid Antitrust 12 9.0 27.9 27.9 

Civil Class Action 1 .8 2.3 30.2 

Class Action - Federal Statute 1 .8 2.3 32.6 

Consumer Fraud 4 3.0 9.3 41.9 

Declaratory judgment 1 .8 2.3 44.2 

ERISA fiduciary duty 1 .8 2.3 46.5 

Legal Malpractice 1 .8 2.3 48.8 
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Maritime 1 .8 2.3 51.2 

Products Liability 1 .8 2.3 53.5 

RICO 8 6.0 18.6 72.1 

Securities 7 5.3 16.3 88.4 

TCPA 1 .8 2.3 90.7 

Trade secrets, non-compete 3 2.4 7.0 97.7 

Truth in Lending Act 1 .8 2.3 100.0 

Total 43 32.3 100.0  
Missing System 90 67.7   
Total 133 100.0   

 
 Three respondents (2%) declined to answer this question 

 
 Of those who provided an answer (130), no respondents (0%) indicated that their Pilot 

Program case involved:  
- Federal Tax;  
- Forfeiture/Penalty;  
- Prisoner Petition; and 
- Social Security. 
 

 Of those who provided an answer, 87 respondents (67%) selected from the categories 
provided: 
- 28 respondents (22%) had a “employment/labor/employee benefits” case in the Pilot 

Program;  
- 20 respondents (15%) had a “property rights (copyright, patent, trademark)” case; 
- 18 respondents (14%) had a “contract” case;  
- 7 respondents (5%) had a “torts (personal injury)” case; 
- 5 respondents (4%) had a “civil rights” case;  
- 5 respondents (4%) had a “torts (personal property)” case; 
- 2 respondents (2%) had a “bankruptcy” case; and 
- 2 respondents (2%) had a “real property” case. 

 
 43 respondents (32%) selected “other” and entered the case type.  The committee will 

need to decide whether to classify any of the “other” responses into one of the categories 
provided.  If this is done, the percentages will need to be re-calculated (out of a total of 
130).  The following are “other” categories entered by more than one respondent:   
- 12 respondents (9%) had an “antitrust” case 
- 8 respondents (6%) had a “RICO” case 
- 7 respondents (5%) had a “securities” case 
- 4 respondents (3%) had a “consumer fraud” case 
- 3 respondents (2%) had a “trade secrets/non-compete” case 
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6. Party/parties you represent(ed): 
 Single plaintiff 
 Multiple plaintiffs 
 Single defendant 
 Multiple defendants 

 

 
Frequency Percent Valid Percent 

Cumulative 

Percent 

Valid Multiple defendants 26 19.5 19.7 19.7 

Multiple plaintiffs 27 20.3 20.5 40.2 

Single defendant 40 30.1 30.3 70.5 

Single plaintiff 39 29.3 29.5 100.0 

Total 132 99.2 100.0  
Missing System 1 .8   
Total 133 100.0   

 
 One respondent (1%) declined to answer this question. 

 
 Of those who provided an answer (132):  

- 39 respondents (30%) represented a single plaintiff in the Pilot Program case;  
- 27 respondents (21%) represented multiple plaintiffs;  
- 40 respondents (30%) represented a single defendant;  
- 26 respondents (20%) represented multiple defendants. 
 

 Respondents are perfectly split between those who represented plaintiffs (66 respondents, 
50%) and those who represented defendants (66 respondents, 50%) in the Pilot Program 
case.   
 

 A majority represented a single party (79 respondents, 60%), while a minority 
represented multiple parties (53 respondents, 40%).   
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7. Type of party you represent(ed):   
(If multiple parties, check all that apply.)  
 Private individual 
 Unit of government/government official 
 Publicly-held company 
 Privately-held company 
 Nonprofit organization 
 Other: ______________________ (please specify) 

 
Private individual 

 
Frequency Percent Valid Percent 

Cumulative 

Percent 

Valid No 79 59.4 59.4 59.4 

Yes 54 40.6 40.6 100.0 

Total 133 100.0 100.0  
 

Unit of government/government official 

 
Frequency Percent Valid Percent 

Cumulative 

Percent 

Valid No 130 97.7 97.7 97.7 

Yes 3 2.3 2.3 100.0 

Total 133 100.0 100.0  
 

Publicly-held company 

 
Frequency Percent Valid Percent 

Cumulative 

Percent 

Valid No 106 79.7 79.7 79.7 

Yes 27 20.3 20.3 100.0 

Total 133 100.0 100.0  
 

Privately-held company 

 
Frequency Percent Valid Percent 

Cumulative 

Percent 

Valid No 65 48.9 48.9 48.9 

Yes 68 51.1 51.1 100.0 

Total 133 100.0 100.0  
 

Nonprofit organization 

 
Frequency Percent Valid Percent 

Cumulative 

Percent 

Valid No 133 100.0 100.0 100.0 
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Other 

 
Frequency Percent Valid Percent 

Cumulative 

Percent 

Valid No 132 99.2 99.2 99.2 

Yes 1 .8 .8 100.0 

Total 133 100.0 100.0  
 

Other Text 

 
Frequency Percent 

Valid 

Percent 

Cumulative 

Percent 

Valid  Health & Welfare Fund 1 .8 100.0 100.0 

  Total  1 .8 100.0  

  Missing System 132 99.2   

Total 133 100.0   
 
 Of the categories provided: 

- 68 respondents (51%) indicated representing a “privately-held company” in the Pilot 
Program case; 

- 54 respondents (41%) indicated representing a “private individual”; 
- 27 respondents (20%) indicated representing a “publicly-held company”; 
- Three respondents (2%) indicated representing a “unit of government/government 

official”;  
- No respondents (0%) indicated representing a “nonprofit organization”. 

 
 One respondent (1%) selected the “other” category and indicated representing a “health 

and welfare” fund.   
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8. Please indicate the stage of the case at the time it was selected for the Pilot Program, 
and as it stands today.       

 
a. When selected 

for the Pilot 
Program 

b. Today 

FRCP 26(f) Meet and Confer   
Initial Status Conference (FRCP 16(b) Conference)   
Discovery   
Mediation   
Trial   
Settlement or Judgment   

 
 This question was drafted with the intention that each respondent would choose one stage 

of the case for “when selected for the Pilot Program” and one stage for “today”.  
Unfortunately, the computerized version of the question was not programmed to limit the 
answer in such a way.  Therefore, many respondents selected multiple stages for each 
point in time.  In addition, one respondent reported an inability to select the same stage 
for both periods, although the case was in the same stage at both times.  Accordingly, the 
data for this question is not as clean and precise as originally hoped.        
 

 53 respondents (40%) completed the question correctly, by indicating one stage for each 
point in time. 
 

 Of those who completed the question correctly, the following are the responses for the 
stage at the point when the case was selected for the Pilot Program: 
- 23 respondents (43%) indicated that the case was at the FRCP 16(b) initial status 

conference phase; 
- 16 respondents (30%) indicated that the case was in discovery; 
- 12 respondents (23%) indicated that the case was at the FRCP 26(f) meet and confer 

phase; 
- Two respondents (4%) indicated that the case was in mediation;  
- No respondents (0%) indicated that the case was in trial or had resolved by settlement 

or judgment.  
 

 Of those who completed the question correctly, the following are the responses for the 
stage at the point when the survey was completed: 
- 29 respondents (55%) indicated that the case was in discovery; 
- Nine respondents (17%) indicated that the case had resolved by settlement or 

judgment; 
- Eight respondents (15%) indicated that the case was in mediation; 
- Five respondents (9%) indicated that the case was at the FRCP 16(b) initial status 

conference phase; 
- Two respondents (4%) indicated that the case was in trial; 
- No respondents (0%) indicated that the case was at the FRCP 26(f) meet and confer 

phase.   
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 When selected for the Pilot Program, two-thirds of respondents (66%) were at the 26(f) 
meet and confer or 16(b) initial status conference phase for their case; almost one-third 
(30%) were already in discovery. 
 

 When the respondents completed the survey, a majority were in discovery for their case; 
about one-third (32%) had cases that were in mediation or resolved; and about one in ten 
were still in the 16(b) initial status conference phase.   
 

 Considering all respondents (133) and not simply those who answered the question 
correctly (53), the response pattern was the generally same: 
- For the stage when selected for the Pilot Program, the most common answer was 

16(b) initial status conference, followed by discovery, 26(f) meet and confer, and 
mediation. 

- For the stage when the survey was completed, the most common answer was 
discovery, followed by mediation, settlement or judgment, and initial status 
conference.    
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Please continue to refer to your Pilot Program case.  
 
9. How much of the information exchanged between the parties, in response to requests 

for documents and information, was (or likely will be) in electronic format?   
 Less than 25% 
 Between 26% and 50% 
 Between 51% and 75% 
 More than 75%  

 

 
Frequency Percent Valid Percent 

Cumulative 

Percent 

Valid Less than 25% 48 36.1 36.4 36.4 

Between 26% and 50% 21 15.8 15.9 52.3 

Between 51% and 75% 20 15.0 15.2 67.4 

More than 75% 43 32.3 32.6 100.0 

Total 132 99.2 100.0  
Missing System 1 .8   
Total 133 100.0   

 
 One respondent (1% of total respondents) declined to answer the question.   

 
 Of those who provided an answer (132): 

- 48 respondents (36%) indicated electronic format for less than 25% of the 
information exchanged in the Pilot Program case; 

- 21 respondents (16%) indicated electronic format for 26-50% of the information 
exchanged; 

- 20 respondents (15%) indicated electronic format for 51-75% of the information 
exchanged; 

- 43 respondents (33%) indicated electronic format for more than 75% of the 
information exchanged. 

 
 A narrow majority of respondents (69 respondents; 52%) had a Pilot Program case with 

50% or less of the information exchanged in electronic format, while the remaining 
respondents (63 respondents; 48%) had a case with more than 50% of the information 
exchanged in electronic format.   
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10. Did (or do you anticipate that) any REQUESTING party (will) bear a material portion 
of the costs to produce requested ESI?   
 Yes 
 No 

 

 
Frequency Percent Valid Percent 

Cumulative 

Percent 

Valid No 91 68.4 69.5 69.5 

Yes 40 30.1 30.5 100.0 

Total 131 98.5 100.0  
Missing System 2 1.5   
Total 133 100.0   

 
 Two respondents (2% of total respondents) declined to answer the question. 

 
 Of those who provided an answer (131): 

- 91 respondents (70%) indicated no payment by the requesting party of a material 
portion of the costs to produce ESI;  

- 40 respondents (31%) indicated payment by the requesting party of a material portion 
of the costs to produce ESI.    

 
 Roughly speaking, approximately one-third of Pilot Program cases involve cost-shifting 

related to the production of ESI, while approximately two-thirds of Pilot Program cases 
do not involve such cost-shifting.   
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For simplicity, this survey refers to your “client” in the singular.  However, this survey is case-
specific, not party-specific.  Thus, if you represented multiple parties, please consider the 
experiences of all your clients collectively, rather than the experience of only one client.   
 
11. For the e-discovery in this case, please indicate the role your client did (or likely will) 

play: 
 Primarily a requesting party 
 Primarily a producing party 
 Equally a requesting and a producing party 
 Neither a requesting nor a producing party 

 

 
Frequency Percent Valid Percent 

Cumulative 

Percent 

Valid Equally a requesting and a 

producing party 

33 24.8 25.0 25.0 

Neither a requesting nor a 

producing party 

9 6.8 6.8 31.8 

Primarily a producing party 46 34.6 34.8 66.7 

Primarily a requesting party 44 33.1 33.3 100.0 

Total 132 99.2 100.0  
Missing System 1 .8   
Total 133 100.0   

 
 One respondent (1% of total respondents) declined to answer the question. 

 
 Of those who provided an answer (132): 

- 44 respondents (33%) indicated representing a party primarily requesting ESI in the 
Pilot Program case;  

- 46 respondents (35%) indicated representing a party primarily producing ESI; 
- 33 respondents (25%) indicated representing a party equally requesting and producing 

ESI; 
- 9 respondents (7%) indicated representing a party neither requesting nor producing 

ESI.   
 

 Respondents are fairly evenly divided with respect to their client’s role in e-discovery.  
Roughly speaking, one-third primarily request, one-third primarily produce, and one-third 
play a more neutral role.    
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12. Please indicate whether your client’s ESI connected with this case could be described 
as: (Check all that apply.)   
 High volume of data (more than 100 gigabytes or 40 custodians)  
 Legacy data (contained in an archive or obsolete system) 
 Disaster recovery data (contained in a backup system) 
 Segregated data (subject to a special process, e.g., “confidential” information)  
 Automatically updated data (e.g., metadata or online access data) 
 Structured data (e.g., databases, applications) 
 Foreign data (e.g., foreign character sets, data subject to international privacy laws) 

 
High volume of data (more than 100 gigabytes or 40 custodians) 

 
Frequency Percent Valid Percent 

Cumulative 

Percent 

Valid No 106 79.7 79.7 79.7 

Yes 27 20.3 20.3 100.0 

Total 133 100.0 100.0  
 

Legacy data (contained in an archive or obsolete system) 

 
Frequency Percent Valid Percent 

Cumulative 

Percent 

Valid No 96 72.2 72.2 72.2 

Yes 37 27.8 27.8 100.0 

Total 133 100.0 100.0  
 

Disaster recovery data (contained in a backup system) 

 
Frequency Percent Valid Percent 

Cumulative 

Percent 

Valid No 123 92.5 92.5 92.5 

Yes 10 7.5 7.5 100.0 

Total 133 100.0 100.0  
 

Segregated data  
(subject to a special process, e.g., "confidential" information) 

 
Frequency Percent Valid Percent 

Cumulative 

Percent 

Valid No 100 75.2 75.2 75.2 

Yes 33 24.8 24.8 100.0 

Total 133 100.0 100.0  
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Automatically updated data (e.g., metadata or online access data) 

 
Frequency Percent Valid Percent 

Cumulative 

Percent 

Valid No 113 85.0 85.0 85.0 

Yes 20 15.0 15.0 100.0 

Total 133 100.0 100.0  
 

Structured data (e.g., databases, applications) 

 
Frequency Percent Valid Percent 

Cumulative 

Percent 

Valid No 84 63.2 63.2 63.2 

Yes 49 36.8 36.8 100.0 

Total 133 100.0 100.0  
 

Foreign data  
(e.g., foreign character sets, data subject to international privacy laws) 

 
Frequency Percent Valid Percent 

Cumulative 

Percent 

Valid No 129 97.0 97.0 97.0 

Yes 4 3.0 3.0 100.0 

Total 133 100.0 100.0  
 
 With respect to the level of challenge presented by the client’s ESI in connection with the 

Pilot Program case:  
- 49 respondents (44%) indicated “structured data,” such as databases and applications; 
- 37 respondents (28%) indicated “legacy data” contained in an archive or obsolete 

system; 
- 33 respondents (25%) indicated “segregated data” subject to a special process; 
- 27 respondents (20%) indicated a “high volume of data” involving more than 100 

gigabytes or 40 custodians; 
- 20 respondents (15%) indicated “automatically updated data,” such as metadata or 

online access data; 
- 10 respondents (8%) indicated “disaster recovery data” contained in a backup system; 
- 4 respondents (3%) indicated “foreign data.”   

 
 107 respondents (81%) indicated that their client’s ESI involved one or more of the 

enumerated types of data; 26 respondents (19%) did not select any of the enumerated 
types of data.  Accordingly, four out of five respondents faced a particular challenge with 
respect to their client’s ESI in connection with the Pilot Program case.   
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Please continue to refer to your Pilot Program case. 
 
13. Please indicate whether the following events occurred.  In the context of this question, 

“you” means either you personally or another member of your legal team.  If the event 
does not apply due to the particulars or the timing of the case, check “N/A”.    

 Yes No N/A 
a. At the outset of the case, you discussed the preservation of ESI with 

opposing counsel.     

b. Prior to meeting with opposing counsel, you became familiar with 
your client’s electronic data and data system(s).     

c. At or soon after the FRCP 26(f) conference, the parties discussed 
potential methods for identifying ESI for production.    

d. Prior to the initial status conference (FRCP 16 conference), you met 
with opposing counsel to discuss the discovery process and ESI.    

e. At the initial status conference (FRCP 16 conference), unresolved 
e-discovery disputes were presented to the court.    

f. E-discovery disputes arising after the initial status conference 
(FRCP 16 conference) were raised promptly with the court.    

 
a. At the outset of the case, you discussed the preservation of ESI with opposing 

counsel. 

 
Frequency Percent Valid Percent 

Cumulative 

Percent 

Valid No 47 35.3 36.2 36.2 

Not  Applicable 17 12.8 13.1 49.2 

Yes 66 49.6 50.8 100.0 

Total 130 97.7 100.0  
Missing System 3 2.3   
Total 133 100.0   

 
 Three respondents (2% of total respondents) declined to answer the question. 

 
 Of those who provided an answer (130): 

- 66 respondents (51%) indicated that ESI preservation was discussed with opposing 
counsel at the outset of the Pilot Project case; 

- 47 respondents (36%) indicated that ESI was not discussed at the outset of the case; 
- 17 respondents (13%) indicated that the question did not apply due to the timing or 

particulars of the case. 
 

 Of those to whom the question applied (113), a majority (58%) reported early discussion 
of the preservation of electronically stored information; however, a substantial portion 
(42%) reported that this did not occur.   
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b. Prior to meeting with opposing counsel, you became familiar with your client's 
electronic data and data system(s). 

 
Frequency Percent Valid Percent 

Cumulative 

Percent 

Valid No 28 21.1 22.0 22.0 

Not Applicable 20 15.0 15.7 37.8 

Yes 79 59.4 62.2 100.0 

Total 127 95.5 100.0  
Missing System 6 4.5   
Total 133 100.0   

 
 Six respondents (5% of total respondents) declined to answer the question. 

 
 Of those who provided an answer (127): 

- 79 respondents (62%) indicated becoming familiar with the client’s electronic data 
and data systems prior to meeting with opposing counsel; 

- 28 respondents (22%) indicated not becoming familiar with the client’s data and data 
systems;  

- 20 respondents (16%) indicated that the question did not apply due to the timing or 
particulars of the case.   

 
 Of those to whom the question applied (107), nearly three-quarters (74%) reported 

becoming familiar with their client’s electronic data and data systems prior to meeting 
with opposing counsel; however, over one-quarter (26%) reported not achieving such 
familiarity.     

 
c. At or soon after the FRCP 26(f) conference, the parties discussed potential 

methods for identifying ESI for production. 

 
Frequency Percent Valid Percent 

Cumulative 

Percent 

Valid No 34 25.6 26.0 26.0 

Not Applicable 24 18.0 18.3 44.3 

Yes 73 54.9 55.7 100.0 

Total 131 98.5 100.0  
Missing System 2 1.5   
Total 133 100.0   

 
 Two respondents (2% of total respondents) declined to answer the question. 

 
 Of those who provided an answer (131): 

- 73 respondents (56%) indicated that the parties discussed potential methods for 
identifying ESI at or soon after the FRCP 26(f) conference; 

- 34 respondents (26%) indicated that the parties did not discuss methods for 
identifying ESI at that time; 

- 24 respondents (18%) indicated that the question did not apply due to the timing or 
particulars of the case.   
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 Of those to whom the question applied (107), over two-thirds (68%) reported a discussion 

of ESI identification methods around the time of the 26(f) conference; however, nearly 
one-third (32%) reported no such discussion.   

 
d. Prior to the initial status conference (FRCP 16 conference), you met with opposing 

counsel to discuss the discovery process and ESI. 

 
Frequency Percent Valid Percent 

Cumulative 

Percent 

Valid No 46 34.6 35.7 35.7 

Not Applicable 25 18.8 19.4 55.0 

Yes 58 43.6 45.0 100.0 

Total 129 97.0 100.0  
Missing System 4 3.0   
Total 133 100.0   

 
 Four respondents (3% of total respondents) declined to answer the question. 

 
 Of those who provided an answer (129): 

- 58 respondents (45%) indicated meeting with opposing counsel to discuss the 
discovery process and ESI prior to the initial status conference; 

- 46 respondents (36%) indicated that such a meeting did not occur; 
- 25 respondents (19%) indicated that the question did not apply due to the timing or 

particulars of the case.   
 

 Of those to whom the question applied (104), a majority (56%) reported meeting with 
opposing counsel to discuss the discovery process and prior to the initial status 
conference; however, a substantial portion (44%) reported no such meeting.    

 
e. At the initial status conference (FRCP 16 conference), unresolved e-discovery 

disputes were presented to the court. 

 
Frequency Percent Valid Percent 

Cumulative 

Percent 

Valid No 56 42.1 43.1 43.1 

Not Applicable 55 41.4 42.3 85.4 

Yes 19 14.3 14.6 100.0 

Total 130 97.7 100.0  
Missing System 3 2.3   
Total 133 100.0   

 
 Three respondents (2% of total respondents) declined to answer the question. 

 
 Of those who provided an answer (130): 

- 19 respondents (15%) indicated that unresolved e-discovery disputes were presented 
to the court at the initial status conference; 
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- 56 respondents (43%) indicated that unresolved e-discovery disputes were not 
presented to the court at the initial status conference; 

- 55 respondents (42%) indicated that the question did not apply due to the timing or 
particulars of the case.   
 

 Of those to whom the question applied (75), exactly three-quarters (75%) reported that 
unresolved e-discovery disputes were not brought to the court’s attention at the initial 
status conference; only one-quarter (25%) reported that such disputes were raised with 
the court at that time.  

 
f. E-discovery disputes arising after the initial status conference (FRCP 16 

conference) were raised promptly with the court. 

 
Frequency Percent Valid Percent 

Cumulative 

Percent 

Valid No 22 16.5 16.9 16.9 

Not Applicable 80 60.2 61.5 78.5 

Yes 28 21.1 21.5 100.0 

Total 130 97.7 100.0  
Missing System 3 2.3   
Total 133 100.0   

 
 Three respondents (2% of total respondents) declined to answer the question. 

 
 Of those who provided an answer (130): 

- 28 respondents (22%) indicated that e-discovery disputes arising after the initial 
status conference were raised promptly with the court; 

- 22 respondents (17%) indicated that e-discovery disputes arising after the initial 
status conference were not raised promptly with the court; 

- 80 respondents (62%) indicated that the question did not apply due to the timing or 
particulars of the case.     
 

 Of those to whom the question applied (50), a majority (56%) reported that e-discovery 
disputes after the initial status conference were promptly brought to the court’s attention; 
however, a substantial portion (44%) reported that such disputes were not promptly 
raised.   
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14. Please indicate the e-discovery topics discussed with opposing counsel prior to 
commencing discovery.  If discovery has not commenced, please indicate the topics that 
have been discussed to this point. (Check all that apply.) 
 Scope of ESI to be preserved by the parties 
 Procedure for preservation of ESI 
 Scope of relevant and discoverable ESI 
 Search methodologies to identify ESI for production  
 Format(s) of production for ESI 
 Conducting e-discovery in phases or stages 
 Data requiring extraordinary affirmative measures to collect (such as: hard drive data that 
is “deleted”, “slack”, “fragmented”, or “unallocated”; online access data; frequently and 
automatically updated metadata, backup tapes, etc.)  
 Procedures for handling production of privileged information or work product in electronic 
form 
 Timeframe for completing e-discovery 
 Any need for special procedures to manage ESI 
 Other: ______________________  

 
Scope of ESI to be preserved by parties 

 
Frequency Percent Valid Percent 

Cumulative 

Percent 

Valid No 69 51.9 51.9 51.9 

Yes 64 48.1 48.1 100.0 

Total 133 100.0 100.0  
 

Procedure for preservation of ESI 

 
Frequency Percent Valid Percent 

Cumulative 

Percent 

Valid No 91 68.4 68.4 68.4 

Yes 42 31.6 31.6 100.0 

Total 133 100.0 100.0  
 

Scope of relevant and discoverable ESI 

 
Frequency Percent Valid Percent 

Cumulative 

Percent 

Valid No 65 48.9 48.9 48.9 

Yes 68 51.1 51.1 100.0 

Total 133 100.0 100.0  
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Search methodologies to identify ESI for production 

 
Frequency Percent Valid Percent 

Cumulative 

Percent 

Valid No 88 66.2 66.2 66.2 

Yes 45 33.8 33.8 100.0 

Total 133 100.0 100.0  
 

Format(s) of production for ESI 

 
Frequency Percent Valid Percent 

Cumulative 

Percent 

Valid No 68 51.1 51.1 51.1 

Yes 65 48.9 48.9 100.0 

Total 133 100.0 100.0  
 

Conducting e-discovery in phases or stages 

 
Frequency Percent Valid Percent 

Cumulative 

Percent 

Valid No 100 75.2 75.2 75.2 

Yes 33 24.8 24.8 100.0 

Total 133 100.0 100.0  
 

Data requiring extraordinary affirmative measures to collect (such as:  
hard drive data that is "deleted", "slack", "fragmented", or "unallocated"; 

online access data; frequently and automatically updated metadata, 
backup tapes, etc.) 

 
Frequency Percent Valid Percent 

Cumulative 

Percent 

Valid No 115 86.5 86.5 86.5 

Yes 18 13.5 13.5 100.0 

Total 133 100.0 100.0  
 

Procedures for handling production of privileged information or work 
product in electronic form 

 
Frequency Percent Valid Percent 

Cumulative 

Percent 

Valid No 94 70.7 70.7 70.7 

Yes 39 29.3 29.3 100.0 

Total 133 100.0 100.0  
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Timeframe for completing e-discovery 

 
Frequency Percent Valid Percent 

Cumulative 

Percent 

Valid No 88 66.2 66.2 66.2 

Yes 45 33.8 33.8 100.0 

Total 133 100.0 100.0  
 

Any need for special procedures to manage ESI 

 
Frequency Percent Valid Percent 

Cumulative 

Percent 

Valid No 116 87.2 87.2 87.2 

Yes 17 12.8 12.8 100.0 

Total 133 100.0 100.0  
 

Other (See “Other Text”, below) 

 
Frequency Percent Valid Percent 

Cumulative 

Percent 

Valid No 124 93.2 93.2 93.2 

Yes 9 6.8 6.8 100.0 

Total 133 100.0 100.0  
 

Other Text 

 
Frequency Percent Valid Percent 

Cumulative 

Percent 

Valid Case settled before 

substantive discovery 

1 .8 10.0 10.0 

Discovery commenced long 

before case was designated 

for participation in pilot 

program. 

1 .8 10.0 20.0 

Discovery had commenced 

when we were selected for 

the program 

1 .8 10.0 30.0 

ESI was not discussed 1 .8 10.0 40.0 

Just email 1 .8 10.0 50.0 

None 2 1.5 20.0 70.0 

Not applicable, this was 

enforcement of a third party 

subpoena 

1 .8 10.0 80.0 



29 
 

Plaintiff's discovery to be 

submitted within 1 week 

1 .8 10.0 90.0 

Still too early 1 .8 10.0 100.0 

Total 10 7.5 100.0  

Missing 123 92.5   

Total 133 100.0   
 
 Every e-discovery topic listed in the question was selected by over 10% of respondents as 

having been a point of discussion with opposing counsel prior to commencing discovery. 
 

 Of the topics listed: 
- 68 respondents (51%) discussed the scope of relevant and discoverable ESI; 
- 65 respondents (49%) discussed the format(s) of production for ESI; 
- 64 respondents (48%) discussed the scope of ESI to be preserved by the parties; 
- 45 respondents (34%) discussed search methodologies to identify ESI for production; 
- 45 respondents (34%) discussed the timeframe for completing e-discovery; 
- 42 respondents (32%) discussed the procedure for preservation of ESI;  
- 39 respondents (29%) discussed procedures for handling production of privileged 

information or work product in electronic form; 
- 33 respondents (25%) discussed conducting e-discovery in phases or stages; 
- 18 respondents (14%) discussed data requiring extraordinary affirmative measures to 

collect; 
- 17 respondents (13%) discussed the need for special procedures to manage ESI. 

  
 9 respondents (7%) selected the “other” response option.  In addition, 10 respondents 

(8%) wrote in the text box for “other”.  However, only one of those respondents (1% of 
all respondents) indicated an addition topic of discussion: “Just email.”  The other 
comments relate to the applicability of the question or indicate that e-discovery was not 
discussed.   
 

 Only one topic – the scope of relevant and discoverable ESI – was discussed by a 
majority of respondents.  However, preservation scope and production format were 
discussed by almost of half respondents.  Moreover, approximately one in three 
respondents discussed search methodologies, the e-discovery timeframe, ESI preservation 
procedures, and handling protected information.   One-quarter discussed staggered 
discovery, while fewer than 15% discussed extraordinary data or the need for special 
procedures.        
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Please continue to refer to your Pilot Program case.  
 
FRCP 26(b)(2)(C) calls for consideration of the following factors in determining whether the 
burden or expense of proposed discovery outweighs its likely benefit: 1) the needs of the case; 
2) the amount in controversy; 3) the parties’ resources; 4) the importance of the issues at stake 
in the action; and 5) the importance of the discovery in resolving the issues.    

     
15. Did the proportionality factors set forth in FRCP 26(b)(2)(C) play a significant role in 

the development of the discovery plan? 
 Yes 
 No 
 No discovery plan for this case 

 

 
Frequency Percent 

Valid 

Percent 

Cumulative 

Percent 

Valid No 75 56.4 57.3 57.3 

No discovery plan for this case 29 21.8 22.1 79.4 

Yes 27 20.3 20.6 100.0 

Total 131 98.5 100.0  
Missing System 2 1.5   
Total 133 100.0   

 
 Two respondents (2% of total respondents) declined to answer the question. 

 
 Of those who did provide an answer (131): 

- 75 respondents (57%) indicated that the FRCP 26(b)(2)(C) proportionality factors did 
not play a significant role in the development of the discovery plan for the Pilot 
Program case; 

- 29 respondents (22%) indicated that the Pilot Program case did not have a discovery 
plan; 

- 27 respondents (21%) indicated that the FRCP proportionality factors did play a 
significant role in developing the discovery plan. 
 

 Of those with a discovery plan for the Pilot Program case (102), only about one-quarter 
of respondents (26%) reported that proportionality factors played a significant role in 
developing the plan; nearly three out of four respondents reported no significant role for 
proportionality factors (74%).   
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16. Please assess the level of cooperation among opposing counsel in: 
 Poor Adequate Excellent N/A 
a. Facilitating understanding of the ESI related to 

the case     

b. Facilitating understanding of the data systems 
involved     

c. Formulating a discovery plan     

d. Reasonably limiting discovery requests and 
responses     

e. Ensuring proportional e-discovery consistent 
with the factors listed in FRCP 26(b)(2)(C)     

 
a. Facilitating understanding of the ESI related to the case 

 
Frequency Percent Valid Percent 

Cumulative 

Percent 

Valid Poor 15 11.3 11.5 11.5 

Adequate 62 46.6 47.7 59.2 

Excellent 21 15.8 16.2 75.4 

Not Applicable 32 24.1 24.6 100.0 

Total 130 97.7 100.0  
Missing System 3 2.3   
Total 133 100.0   

 
 Three respondents (2% of total respondents) declined to answer the question.  

  
 Of those who provided a response (130) on the level of cooperation among opposing 

counsel to facilitate understanding of the ESI related to the Pilot Program case: 
- 21 respondents (16%) selected “excellent”; 
- 62 respondents (48%) selected “adequate”; 
- 15 respondents (12%) selected “poor”; 
- 32 respondents (25%) selected “not applicable”.      

 
 Of those to whom the question applied (98): 

- 21% selected “excellent”; 
- 63% selected “adequate”; 
- 15% selected “poor”.  

 
 Thus, where applicable, 85% of respondents indicated that cooperation among opposing 

counsel in the Pilot Program case to facilitate understanding case-related ESI was at least 
adequate, while only 15% indicated that cooperation was poor.   
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b. Facilitating understanding of the data systems involved 

 
Frequency Percent Valid Percent 

Cumulative 

Percent 

Valid Poor  16 12.0 12.4 12.4 

Adequate 51 38.3 39.5 51.9 

Excellent 14 10.5 10.9 62.8 

Not Applicable 48 36.1 37.2 100.0 

Total 129 97.0 100.0  
Missing System 4 3.0   
Total 133 100.0   

 
 Four respondents (3% of total respondents) declined to answer the question. 

 
 Of those who provided a response (129) on the level of cooperation among opposing 

counsel to facilitate understanding of the data systems involved: 
- 14 respondents (11%) selected “excellent”; 
- 51 respondents (40%) selected “adequate”; 
- 16 respondents (12%) selected “poor”; 
- 48 respondents (37%) selected “not applicable”.      

 
 Of those to whom the question applied (81): 

- 17% selected “excellent”; 
- 63% selected “adequate”; 
- 20% selected “poor”.  

 
 Thus, where applicable, 80% of respondents indicated that cooperation among opposing 

counsel in the Pilot Program case to facilitate understanding of the data systems was at 
least adequate, while only one in five indicated that cooperation was poor.   

 
c. Formulating a discovery plan 

 
Frequency Percent Valid Percent 

Cumulative 

Percent 

Valid Poor 14 10.5 10.9 10.9 

Adequate 65 48.9 50.4 61.2 

Excellent 27 20.3 20.9 82.2 

Not Applicable 23 17.3 17.8 100.0 

Total 129 97.0 100.0  
Missing System 4 3.0   
Total 133 100.0   

 
 Four respondents (3%) of total respondents declined to answer the question. 

 
 



33 
 

 Of those who provided a response (129) on the level of cooperation among opposing 
counsel in formulating a discovery plan: 
- 27 respondents (21%) selected “excellent”; 
- 65 respondents (50%) selected “adequate”; 
- 14 respondents (11%) selected “poor”; 
- 23 respondents (18%) selected “not applicable”.      

 
 Of those to whom the question applied (106): 

- 26% selected “excellent”; 
- 61% selected “adequate”; 
- 13% selected “poor”.  

 
 Thus, where applicable, 87% of respondents indicated that cooperation among opposing 

counsel in the Pilot Program case to formulate a discovery plan was at least adequate, 
while fewer than 15% indicated that cooperation was poor.   

 
d. Reasonably limiting discovery requests and responses 

 
Frequency Percent Valid Percent 

Cumulative 

Percent 

Valid Poor 28 21.1 21.4 21.4 

Adequate 55 41.4 42.0 63.4 

Excellent 17 12.8 13.0 76.3 

Not Applicable 31 23.3 23.7 100.0 

Total 131 98.5 100.0  
Missing System 2 1.5   
Total 133 100.0   

 
 Two respondents (2% of total respondents) declined to answer the question. 

 
 Of those who provided a response (131) on the level of cooperation among opposing 

counsel in reasonably limiting discovery requests and responses: 
- 17 respondents (13%) selected “excellent”; 
- 55 respondents (42%) selected “adequate”; 
- 28 respondents (21%) selected “poor”; 
- 31 respondents (24%) selected “not applicable”.      

 
 Of those to whom the question applied (100): 

- 17% selected “excellent”; 
- 55% selected “adequate”; 
- 28% selected “poor”.  

 
 Thus, where applicable, 72% of respondents indicated that cooperation among opposing 

counsel in the Pilot Program case to reasonably limit discovery requests and responses 
was at least adequate, while fewer than one in three indicated that cooperation was poor.   
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e. Ensuring proportional e-discovery consistent with the factors listed in FRCP 
26(b)(2)(C) 

 
Frequency Percent Valid Percent 

Cumulative 

Percent 

Valid Poor 21 15.8 16.3 16.3 

Adequate 49 36.8 38.0 54.3 

Excellent 10 7.5 7.8 62.0 

Not Applicable 49 36.8 38.0 100.0 

Total 129 97.0 100.0  
Missing System 4 3.0   
Total 133 100.0   

 
 Four respondents (3%) of total respondents declined to answer the question. 

 
 Of those who provided a response (129) on the level of cooperation among opposing 

counsel in ensuring proportional e-discovery: 
- 10 respondents (8%) selected “excellent”; 
- 49 respondents (38%) selected “adequate”; 
- 21 respondents (16%) selected “poor”; 
- 49 respondents (38%) selected “not applicable”.      

 
 Of those to whom the question applied (80): 

- 13% selected “excellent”; 
- 61% selected “adequate”; 
- 26% selected “poor”.  

 
 Thus, where applicable, 74% of respondents indicated that cooperation among opposing 

counsel in the Pilot Program case to ensure proportional e-discovery was at least 
adequate, while just over one in four indicated that cooperation was poor.   
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Please continue to refer to your Pilot Program case. 
 

17. Please assess how application of the Pilot Program Principles has affected (or likely 
will affect) the following: 

 Greatly 
Increased Increased No Effect Decreased Greatly 

Decreased 
a. The level of cooperation 

exhibited by counsel to 
efficiently resolve the case  

     

b. Your ability to zealously 
represent your client      

c. The parties’ ability to resolve 
e-discovery disputes early      

d. The parties’ ability to resolve 
e-discovery disputes without 
court involvement 

     

e. The fairness of the e-
discovery process      

f. Your ability to obtain relevant 
documents      

g. Allegations of spoliation or 
other sanctionable misconduct 
regarding the preservation or 
collection of ESI 

     

h. Discovery with respect to 
another party’s efforts to 
preserve or collect ESI 

     

 
a. The level of cooperation exhibited by counsel to efficiently resolve the case 

 
Frequency Percent Valid Percent 

Cumulative 

Percent 

Valid Greatly Increased  2 1.5 1.6 1.6 

Increased 42 31.6 32.8 34.4 

No Effect 83 62.4 64.8 99.2 

Greatly Decreased 1 .8 .8 100.0 

Total 128 96.2 100.0  
Missing System 5 3.8   
Total 133 100.0   

 
 Five respondents (4% of total respondents) declined to answer the question. 

 
 Of those who provided an answer (128): 

- Two respondents (2%) indicated that application of the Principles “greatly increased” 
the level of cooperation exhibited by counsel to efficiently resolve the Pilot Program 
case; 
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- 42 respondents (33%) indicated that the Principles “increased” the level of 
cooperation; 

- 83 respondents (65%) indicated that the Principles had “no effect” on the level of 
cooperation; 

- No respondents (0%) indicated that application of the Principles “decreased” the level 
of cooperation; 

- One respondent (1%) indicated that application of the Principles “greatly decreased” 
the level of cooperation. 
 

 A majority of respondents reported a neutral effect on cooperation.  Over one-third (34%) 
reported a positive effect, while only 1% reported a negative effect. 
    

b.  Your ability to zealously represent your client 

 
Frequency Percent Valid Percent 

Cumulative 

Percent 

Valid Greatly Increased  4 3.0 3.1 3.1 

Increased 24 18.0 19.0 22.0 

No Effect 94 70.7 74.0 96.1 

Decreased 4 3.0 3.2 99.2 

Greatly Decreased 1 .8 .8 100.0 

Total 127 95.5 100.0  
Missing System 6 4.5   
Total 133 100.0   

 
 Six respondents (5% of total respondents) declined to answer the question. 

 
 Of those who provided an answer (127): 

- Four respondents (3%) indicated that application of the Principles “greatly increased” 
the respondent’s ability to zealously represent their client in the Pilot Program case; 

- 24 respondents (19%) indicated that the Principles “increased” zealous 
representation; 

- 94 respondents (74%) indicated that the Principles had “no effect” on zealous 
representation; 

- Four respondents (3%) indicated that the Principles “decreased” zealous 
representation; 

- One respondent (1%) indicated that application of the Principles “greatly decreased” 
zealous representation. 
 

 A very strong majority of respondents (96%) reported either a neutral or a positive effect 
on the ability to zealously represent the client.  Only 4% reported a negative effect.   
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c.  The parties' ability to resolve e-discovery disputes early 

 
Frequency Percent Valid Percent 

Cumulative 

Percent 

Valid      

     

     

     

Total     
Missing System     
Total 133 100.0   

 
 This question was mistakenly left out of the survey when it was put into computerized 

form.  Therefore, we have no corresponding data.   
 

d.  The parties' ability to resolve e-discovery disputes without court involvement 

 
Frequency Percent Valid Percent 

Cumulative 

Percent 

Valid Greatly Increased 2 1.5 1.6 1.6 

Increased 47 35.3 37.0 38.6 

No Effect 77 57.9 60.6 99.2 

Decreased 1 .8 .8 100.0 

Total 127 95.5 100.0  
Missing System 6 4.5   
Total 133 100.0   

 
 Six respondents (5% of total respondents) declined to answer the question. 

 
 Of those who provided an answer (127): 

- Two respondents (2%) indicated that application of the Principles “greatly increased” 
the parties’ ability to resolve e-discovery disputes without court involvement; 

- 47 respondents (37%) indicated that the Principles “increased” the ability to resolve 
e-discovery disputes; 

- 77 respondents (61%) indicated that the Principles had “no effect” on the ability to 
resolve e-discovery disputes; 

- One respondents (1%) indicated that the Principles “decreased” the ability to resolve 
e-discovery disputes; 

- No respondents (0%) indicated that application of the Principles “greatly decreased” 
the ability to resolve e-discovery disputes. 
 

 A majority of respondents reported a neutral effect on the parties’ ability to resolve e-
discovery disputes without court involvement.  Almost 40% (39%) reported a positive 
effect, while only 1% reported a negative effect. 
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e.  The fairness of the e-discovery process 

 
Frequency Percent Valid Percent 

Cumulative 

Percent 

Valid Greatly Increased 7 5.3 5.6 5.6 

Increased 47 35.3 37.3 42.9 

No Effect 69 51.9 54.8 97.6 

Decreased 2 1.5 1.6 99.2 

Greatly Decreased 1 .8 .8 100.0 

Total 126 94.7 100.0  
Missing System 7 5.3   
Total 133 100.0   

 
 Seven respondents (5% of total respondents) declined to answer the question. 

 
 Of those who provided an answer (126): 

- Seven respondents (6%) indicated that application of the Principles “greatly 
increased” the fairness of the e-discovery process. 

- 47 respondents (37%) indicated that the Principles “increased” the fairness of the e-
discovery process; 

- 69 respondents (55%) indicated that the Principles had “no effect” on procedural 
fairness; 

- Two respondents (2%) indicated that the Principles “decreased” fairness; 
- One respondent (1%) indicated that the Principles “greatly decreased” fairness. 

 
 A majority of respondents reported a neutral effect on the fairness of the e-discovery 

process, and a substantial portion (43%) reported a positive effect.  Only 2% reported a 
negative effect.   
 

f. Your ability to obtain relevant documents 

 
Frequency Percent Valid Percent 

Cumulative 

Percent 

Valid Greatly Increased 4 3.0 3.2 3.2 

Increased 34 25.6 27.2 30.4 

No Effect 82 61.7 65.6 96.0 

Decreased 4 3.0 3.2 99.2 

Greatly Decreased 1 .8 .8 100.0 

Total 125 94.0 100.0  
Missing System 8 6.0   
Total 133 100.0   

 
 Eight respondents (6% of total respondents) declined to answer the question. 
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 Of those who provided an answer (125): 
- Four respondents (3%) indicated that application of the Principles “greatly increased” 

the respondent’s ability to obtain relevant documents; 
- 34 respondents (27%) indicated that the Principles “increased” the ability to obtain 

relevant documents; 
- 82 respondents (66%) indicated that the Principles had “no effect” on the ability to 

obtain relevant documents; 
- Four respondents (3%) indicated that the Principles “decreased” the ability to obtain 

relevant documents; 
- One respondent (1%) indicated that the Principles “greatly decreased” the ability to 

obtain relevant documents. 
 

 Two-thirds of respondents reported a neutral effect on the respondent’s ability to obtain 
relevant documents.  Almost one-third (30%) reported a positive effect, while only 4% 
reported a negative effect.  

 
g. Allegations of spoliation or other sanctionable misconduct regarding the preservation 

or collection of ESI 

 
Frequency Percent Valid Percent 

Cumulative 

Percent 

Valid Increased 23 17.3 18.0 18.0 

No Effect 94 70.7 73.4 91.4 

Decreased 9 6.8 7.0 98.4 

Greatly Decreased 2 1.5 1.6 100.0 

Total 128 96.2 100.0  
Missing System 5 3.8   
Total 133 100.0   

 
 Five respondents (4% of total respondents) declined to answer the question. 

 
 Of those who provided an answer (128): 

- No respondents (0%) indicated that application of the Principles “greatly increased” 
allegations of spoliation or other sanctionable misconduct regarding ESI preversation 
or collection; 

- 23 respondents (18%) indicated that the Principles “increased” allegations of 
misconduct; 

- 94 respondents (73%) indicated that the Principles had “no effect” on the number of 
allegations; 

- Nine respondents (7%) indicated that the Principles “decreased” such allegations; 
- Two respondents (2%) indicated that the Principles “greatly decreased” such 

allegations.   
 

 Nearly three-quarters of respondents reported a neutral effect on the number of 
allegations of misconduct regarding ESI preservation or collection.  However, only 9% 
reported a beneficial (decrease) effect, while 15% reported a detrimental (increase) effect.    
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h. Discovery with respect to another party's efforts to preserve or collect ESI 

 
Frequency Percent Valid Percent 

Cumulative 

Percent 

Valid Greatly Increased 1 .8 .8 .8 

Increased 33 24.8 26.0 26.8 

No Effect 90 67.7 70.9 97.6 

Decreased 2 1.5 1.6 99.2 

Greatly Decreased 1 .8 .8 100.0 

Total 127 95.5 100.0  
Missing System 6 4.5   
Total 133 100.0   

 
 Six respondents (5% of total respondents) declined to answer the question. 

 
 Of those who provided an answer (127): 

- One respondent (1%) indicated that application of the Principles “greatly increased” 
discovery with respect to another party’s efforts to preserve or collect ESI; 

- 33 respondents (26%) indicated that the Principles “increased” such discovery; 
- 90 respondents (71%) indicated that the Principles had “no effect” on the amount of 

such discovery; 
- Two respondents (2%) indicated that the Principles “decreased” such discovery; 
- One respondent (1%) indicated that the Principles “greatly decreased” such 

discovery. 
 

 A majority of respondents reported a neutral effect on the level of discovery with respect 
to ESI preservation and collection efforts.  However, only 2% reported a beneficial 
(decrease) effect, while 27% reported a detrimental (increase) effect.    
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18. Please assess how application of the Pilot Program Principles has affected (or likely 
will affect) the following, for your client:  

 Greatly 
Increased Increased No Effect Decreased Greatly 

Decreased 

a. Discovery costs       

b. Total litigation costs      

c. Length of the discovery 
period      

d. Length of the litigation      

e. Number of discovery 
disputes      

 
a. Discovery costs 

 
Frequency Percent Valid Percent 

Cumulative 

Percent 

Valid Greatly Increased 3 2.3 2.4 2.4 

Increased 23 17.3 18.3 20.6 

No Effect 72 54.1 57.1 77.8 

Decreased 28 21.1 22.2 100.0 

Total 126 94.7 100.0  
Missing System 7 5.3   
Total 133 100.0   

 
 Seven respondents (5% of total respondents) declined to answer the question. 

 
 Of those who provided an answer (126): 

- Three respondents (2%) indicated that application of the Principles “greatly 
increased” discovery costs; 

- 23 respondents (18%) indicated that the Principles “increased” discovery costs; 
- 72 respondents (57%) indicated that the Principles had “no effect” on discovery costs; 
- 28 respondents (22%) indicated that the Principles “decreased” discovery costs; 
- No respondents (0%) indicated that the Principles “greatly decreased” discovery 

costs. 
 

 A majority of respondents reported a neutral effect on discovery costs.  The remaining 
respondents were fairly evenly split between reporting a beneficial (decrease) effect 
(22%) and a detrimental (increase) effect (21%).  Almost 80% indicated either a neutral 
or a beneficial effect.     
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b.  Total litigation costs 

 
Frequency Percent Valid Percent 

Cumulative 

Percent 

Valid Greatly Increased 2 1.5 1.6 1.6 

Increased 25 18.8 19.7 21.3 

No Effect 74 55.6 58.3 79.5 

Decreased 26 19.5 20.5 100.0 

Total 127 95.5 100.0  
Missing System 6 4.5   
Total 133 100.0   

 
 Six respondents (5% of total respondents) declined to answer the question. 

 
 Of those who provided an answer (127): 

- Two respondents (2%) indicated that application of the Principles “greatly increased” 
total litigation costs; 

- 25 respondents (20%) indicated that the Principles “increased” litigation costs; 
- 74 respondents (58%) indicated that the Principles had “no effect” on litigation costs; 
- 26 respondents (21%) indicated that the Principles “decreased” litigation costs; 
- No respondents (0%) indicated that the Principles “greatly decreased” litigation costs. 

 
 A majority of respondents reported a neutral effect on litigation costs.  The remaining 

respondents were fairly evenly split between reporting a beneficial (decrease) effect 
(22%) and a detrimental (increase) effect (21%).  Almost 80% indicated either a neutral 
or a beneficial effect.        

 
c.  Length of the discovery period 

 
Frequency Percent Valid Percent 

Cumulative 

Percent 

Valid Greatly Increased 2 1.5 1.6 1.6 

Increased 15 11.3 11.8 13.9 

No Effect 97 72.9 76.4 89.8 

Decreased 12 9.0 9.4 99.2 

Greatly Decreased 1 .8 .8 100.0 

Total 127 95.5 100.0  
Missing System 6 4.5   
Total 133 100.0   

 
 Six respondents (5% of total respondents) declined to answer the question. 

 
 Of those who provided an answer (127): 

- Two respondents (2%) indicated that application of the Principles “greatly increased” 
the length of the discovery period; 

- 15 respondents (12%) indicated that the Principles “increased” the discovery period; 
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- 97 respondents (76%) indicated that the Principles had “no effect” on the discovery 
period; 

- 12 respondents (9%) indicated that the Principles “decreased” the discovery period; 
- One respondent (1%) indicated that the Principles “greatly decreased” the discovery 

period. 
 

 Over three-quarters of respondents reported a neutral effect on the length of the discovery 
period.  The remaining respondents were split between reporting a beneficial (decrease) 
effect (10%) and a detrimental (increase) effect (13%).  Over 85% indicated either a 
neutral or a beneficial effect.      

 
d. Length of the litigation 

 
Frequency Percent Valid Percent 

Cumulative 

Percent 

Valid Greatly Increased 2 1.5 1.6 1.6 

Increased 15 11.3 11.8 13.9 

No Effect 97 72.9 76.4 89.8 

Decreased 13 9.8 10.2 100.0 

Total 127 95.5 100.0  
Missing System 6 4.5   
Total 133 100.0   

 
 Six respondents (5% of total respondents) declined to answer the question. 

 
 Of those who provided an answer (127): 

- Two respondents (2%) indicated that application of the Principles “greatly increased” 
the length of the litigation; 

- 15 respondents (12%) indicated that the Principles “increased” litigation time; 
- 97 respondents (76%) indicated that the Principles had “no effect” on litigation time; 
- 13 respondents (10%) indicated that the Principles “decreased” litigation time; 
- No respondents (0%) indicated that the Principles “greatly decreased” litigation time. 

 
 As with the length of the discovery period, over three-quarters of respondents reported a 

neutral effect on the length of the litigation.  The remaining respondents were split 
between reporting a beneficial (decrease) effect (10%) and a detrimental (increase) effect 
(13%).  Over 85% indicated either a neutral or a beneficial effect.      
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e. Number of discovery disputes 

 
Frequency Percent Valid Percent 

Cumulative 

Percent 

Valid Greatly Increased 2 1.5 1.6 1.6 

Increased 17 12.8 13.3 14.8 

No Effect 84 63.2 65.6 80.5 

Decreased 23 17.3 18.0 98.4 

Greatly Decreased 2 1.5 1.6 100.0 

Total 128 96.2 100.0  
Missing System 5 3.8   
Total 133 100.0   

 
 Five respondents (4% of total respondents) declined to answer the question. 

 
 Of those who provided an answer (128): 

- Two respondents (2%) indicated that application of the Principles “greatly increased” 
the number of discovery disputes; 

- 17 respondents (13%) indicated that the Principles “increased” discovery disputes; 
- 84 respondents (66%) indicated that the Principles had “no effect” on discovery 

disputes; 
- 23 respondents (18%) indicated that the Principles “decreased” discovery disputes; 
- Two respondents (2%) indicated that the Principles “greatly decreased” discovery 

disputes.   
 

 Two-thirds of respondents reported a neutral effect on the number of discovery disputes.  
More respondents reported a beneficial (decrease) effect (20%) than a detrimental 
(increase) effect (15%).  Exactly 85% indicated either a neutral or a beneficial effect.  
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19. Type of individual serving as your client’s e-discovery liaison: 
(If you represent(ed) multiple parties, check all that apply.)  
 In-house counsel 
 Outside counsel 
 Third party consultant 
 Employee of the party 
 No e-discovery liaison designated 

 
In-house counsel 

 
Frequency Percent Valid Percent 

Cumulative 

Percent 

Valid No 106 79.7 79.7 79.7 

Yes 27 20.3 20.3 100.0 

Total 133 100.0 100.0  
 

Outside counsel 

 
Frequency Percent Valid Percent 

Cumulative 

Percent 

Valid No 113 85.0 85.0 85.0 

Yes 20 15.0 15.0 100.0 

Total 133 100.0 100.0  
 

Third party consultant 

 
Frequency Percent Valid Percent 

Cumulative 

Percent 

Valid No 120 90.2 90.2 90.2 

Yes 13 9.8 9.8 100.0 

Total 133 100.0 100.0  
 

Employee of the party 

 
Frequency Percent Valid Percent 

Cumulative 

Percent 

Valid No 96 72.2 72.2 72.2 

Yes 37 27.8 27.8 100.0 

Total 133 100.0 100.0  
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No e-discovery liaison designated 

 
Frequency Percent Valid Percent 

Cumulative 

Percent 

Valid No 91 68.4 68.4 68.4 

Yes 42 31.6 31.6 100.0 

Total 133 100.0 100.0  
 
 Every type of liaison listed in the question was selected by at least 10% of respondents. 

 
 Of the types listed: 

- 37 respondents (28%) indicated that the individual serving as the liaison was an 
employee of the party; 

- 27 respondents (20%) indicated that the individual serving as the liaison was in-house 
counsel; 

- 20 respondents (15%) indicated that the liaison was outside counsel; 
- 13 respondents (10%) indicated that the liaison was a third party consultant. 

 
 42 respondents (32%) indicated that no e-discovery liaison was designated by their client.    
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20. Please indicate your level of agreement with the following statements.  

 Strongly 
Agree Agree Disagree Strongly 

Disagree N/A 

a. The involvement of my client’s e-
discovery liaison has contributed 
to a more efficient discovery 
process.  

     

b. The involvement of the e-
discovery liaison for the other 
party/parties has contributed to a 
more efficient discovery process.   

     

 
a. The involvement of my client's e-discovery liaison has contributed to a more 

efficient discovery process. 

 
Frequency Percent Valid Percent 

Cumulative 

Percent 

Valid Strongly Agree 11 8.3 8.3 8.3 

Agree 52 39.1 39.4 47.7 

Disagree 8 6.0 6.1 53.8 

Not Applicable 61 45.9 46.2 100.0 

Total 132 99.2 100.0  
Missing System 1 .8   
Total 133 100.0   

 
 One respondent (1% of total respondents) declined to answer the question. 

 
 Of those who provided a response (132):: 

- 11 respondents (8%) strongly agreed that the involvement of their client’s e-
discovery liaison contributed to a more efficient discovery process;  

- 52 respondents (39%) agreed that their client’s liaison contributed to discovery 
efficiency;  

- 8 respondents (6%) disagreed that their client’s liaison contributed to discovery 
efficiency; 

- No respondents (0%) strongly disagreed that their client’s liaison contributed to 
discovery efficiency; 

- 61 respondents (46%) indicated that the question was “not applicable”.      
 

 Of those to whom the question applied (71): 
- 16% selected “strongly agree”; 
- 73% selected “agree”; 
- 11% selected “disagree”.  

 
 Thus, where applicable, 89% of respondents (63) indicated that “my client’s e-discovery 

liaison has contributed to a more efficient discovery process,” while only approximately 
one in ten disagreed with the statement. 
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b. The involvement of the e-discovery liaison for the other party/parties has contributed 
to a more efficient discovery process. 

 
Frequency Percent Valid Percent 

Cumulative 

Percent 

Valid Strongly Agree 3 2.3 2.3 2.3 

Agree 27 20.3 20.8 23.1 

Disagree 10 7.5 7.7 30.8 

Strongly Disagree 1 .8 .8 31.5 

Not Applicable 89 66.9 68.5 100.0 

Total 130 97.7 100.0  
Missing System 3 2.3   
Total 133 100.0   

 
 Three respondents (2% of total respondents) declined to answer the question. 

 
 Of those who provided a response (130): 

- 3 respondents (2%) strongly agreed that the involvement of the e-discovery liaison for 
the other party/parties contributed to a more efficient discovery process;  

- 27 respondents (21%) agreed that the other party’s liaison contributed to discovery 
efficiency;  

- 10 respondents (8%) disagreed that the other party’s liaison contributed to discovery 
efficiency; 

- One respondent (1%) strongly disagreed that the other party’s liaison contributed to 
discovery efficiency; 

- 89 respondents (69%) indicated that the question was “not applicable”.      
 

 Of those to whom the question applied (41): 
- 7% selected “strongly agree”; 
- 66% selected “agree”; 
- 24% selected “disagree”; 
- 2% selected “strongly disagree”.  

 
 Thus, where applicable, 73% of respondents (30) indicated that “the involvement of the 

e-discovery liaison for the other party/parties has contributed to a more efficient 
discovery process,” while 27% (11) disagreed with the statement.   
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21. How did application of the Principles affect preservations letters? 
 Discouraged my client from sending preservation letter(s) 
 Resulted in my client sending more targeted preservation letter(s)   
 No effect on the issue of preservation letters 
 

How did application of the Principles affect preservation letters? 

 
Frequency Percent Valid Percent 

Cumulative 

Percent 

Valid No effect on the issue of 

preservation letters 

118 88.7 92.9 92.9 

Resulted in my client 

sending more targeted 

preservation letter(s) 

9 6.8 7.1 100.0 

Total 127 95.5 100.0  
Missing System 6 4.5   
Total 133 100.0   

 
 Six respondents (5% of total respondents) declined to answer the question. 

 
 Of those who provided a response (127): 

- 118 respondents (93%) indicated that the Principles had “no effect” on the issue of 
preservation letters; 

- 9 respondents (7%) indicated that the Principles “resulted in my client sending more 
targeted preservation letter(s).” 

- No respondents (0%) indicated that the Principles discouraged their client from 
sending preservation letter(s).   
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22. Which aspects of the Pilot Program Principles are the most useful? 
________________________________________________________________________ 
________________________________________________________________________ 

 
Which aspects of the Pilot Program Principles are the most useful? 

 # Percent 
Valid 

Percent 

Cumulative 

Percent 

Valid Address issues early; avoid spoliation; forces parties to focus e-

discovery and preservation letters. 

1 .8 1.8 1.8 

Appointment of liaison. 1 .8 1.8 3.5 

Assignment of costs for unnecessary/special processing of ESI 

to the requesting party. 

1 .8 1.8 5.3 

Before we received notification of the Pilot Program, the parties 

began extensive discussions regarding the cost and procedures 

for mirroring the individual defendants computers.  Those 

discussions resulted eventually resulted in an agreed protocol 

that was submitted to the court for an order, which the court 

entered. The mirroring of all 5 individual defendants' occurred; 

and searches were begun on 4 individual defendants' mirror 

images (but not of the image of my client's hard drive); however, 

the case settled before any review by defendants for privilege 

and before plaintiff received the results of the searches. 

1 .8 1.8 7.0 

Better understanding of not reasonably accessible ESI. 1 .8 1.8 8.8 

Both program manual as well as standing order are excellent. 1 .8 1.8 10.5 

Clear expectations are set out. 1 .8 1.8 12.3 

Discussions re production, searches, spoliation. 1 .8 1.8 14.0 

Don't know much about it.  This was a very limited case and e-

discovery was not driven by the principles. 

1 .8 1.8 15.8 

E-discovery liaisons.  1 .8 1.8 17.5 

Early involvement of the magistrate Judge assigned to handle 

discovery. 

1 .8 1.8 19.3 

Encouraging the parties to deal with E-discovery at an early 

stage. 

1 .8 1.8 21.1 

Endorsement of proportionality principles. 1 .8 1.8 22.8 

Explicit discussion of the need to ensure proportionality -- in our 

cases, the burden of ESI discovery falls almost exclusively on 

the defendants and the Court needs to recognize that and take 

steps to actively restrict plaintiff discovery, which the Pilot 

Program encourages.  

1 .8 1.8 24.6 

Focusing lawyers on the correct issues and the likely judicial 

responses to those issues. 

1 .8 1.8 26.3 
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Getting parties to focus on e-discovery early by highlighting 

issues in a case up front. 

1 .8 1.8 28.1 

I do not feel that the Pilot Principles changed the ESI issues in 

my cases(s). The designated person to address these issues 

was helpful. 

1 .8 1.8 29.8 

I think in the right kind of cases this makes sense, but not all. 1 .8 1.8 31.6 

If e-Discovery is anticipated, the Principles must be 

disseminated immediately. 

1 .8 1.8 33.3 

In the case I am handling, e-discovery is not a major factor so 

the Pilot Program Principles have not been tested. 

1 .8 1.8 35.1 

Increase of transferable data by email. 1 .8 1.8 36.8 

Insufficient experience with them to comment meaningfully. 1 .8 1.8 38.6 

It forces the party to discuss e-discovery at the beginning of the 

case and will probably help to reduce discovery disputes later 

on in litigation. 

1 .8 1.8 40.4 

It really is not applicable to this case. 1 .8 1.8 42.1 

It simple message that counsel should make every effort to 

agree to the process; and consequent fear that if counsel is not 

cooperative, he might be disciplined by a magistrate. 

1 .8 1.8 43.9 

It streamlined the process. 1 .8 1.8 45.6 

Mandatory cooperation amongst counsel. 1 .8 1.8 47.4 

Merely focusing the parties' and the Courts' attention on these 

issues has been helpful in moving the case forward more 

efficiently and saving my client money. 

1 .8 1.8 49.1 

N/A 1 .8 1.8 50.9 

N/A in this case.  Could certainly use it in other cases. 1 .8 1.8 52.6 

No comment. 1 .8 1.8 54.4 

No comment at this time. 1 .8 1.8 56.1 

No comment, the case settled before any meaningful e-

discovery issues were addressed. 

1 .8 1.8 57.9 

Not applicable.  The case that was initiated was dismissed on 

motion 

1 .8 1.8 59.6 

Our case ended up having no e-discovery issues 1 .8 1.8 61.4 

Principle 2.01(a)(1)-(2). 1 .8 1.8 63.2 

Production format. 1 .8 1.8 64.9 

Promoting cooperation and understanding before disputes arise 

and when egos have flared. 

1 .8 1.8 66.7 

Prompting discussion amongst the parties at an early stage 

about e-discovery. 

1 .8 1.8 68.4 

So far, I like them all. 1 .8 1.8 70.2 



52 
 

The detailed clarification of the obligations of the parties is 

helpful. 

1 .8 1.8 71.9 

The focus on proportionality actually caused the parties in my 

case to determine that e discovery would not be necessary 

except on limited issues as the expense of retrieving emails 

would not likely be justified by the information they would 

contain. Obviously not a typical case. 

1 .8 1.8 73.7 

The initial discussions between and among counsel are the 

most useful. 

1 .8 1.8 75.4 

The Pilot Program gives litigants some much needed direction 

and standards in what previously was uncharted territory. 

Hopefully other districts will follow the 7th Circuit's lead. 

1 .8 1.8 77.2 

The pilot program is only useful in that it can be used to identify 

only the needed ESI, and can be used to weed out e-discovery 

gibberish and empty files.  Thus, for cases that anticipate large 

amounts of ESI, it is useful. 

1 .8 1.8 78.9 

The program principles have not had any material effect since 

most of the discovery in this litigation has not been ESI. 

1 .8 1.8 80.7 

The proportionality standards. 1 .8 1.8 82.5 

The repeated encouragement of the parties to work together 

without the court's involvement. 

1 .8 1.8 84.2 

The willingness of the Magistrate Judge to really take on the 

issue and focus the parties. 

1 .8 1.8 86.0 

Their mere existence provides a welcome framework that helps 

structure e-discovery dialogue between counsel. 

1 .8 1.8 87.7 

Unable to determine at this time. 1 .8 1.8 89.5 

Unknown at this time. 1 .8 1.8 91.2 

We are very early in the process, so how the Principles bear out 

in the case remain to be seen. 

1 .8 1.8 93.0 

We became part of the Pilot Program after much of the early 

planning was done, after the original data collection was done, 

and after the parties had negotiated custodians and some 

preliminary keyword searches.  Thus it did not have as much of 

an effect as it might otherwise have had. 

1 .8 1.8 94.7 

We better focused the hard drives we wanted to search for 

deleted information as a result of the Principles. 

1 .8 1.8 96.5 

While my pilot case does not really require intensive ESI 

discovery, my general experience in business litigation makes 

me a great supporter of these sorts of efforts. 

1 .8 1.8 98.2 
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Your survey form did not allow me to select the correct stage of 

proceeding for when case became part of program.  The answer 

to both was "discovery" but survey did not allow this.  The 

opposing counsel, who represent a large corporation, have 

generally refused to follow any established e-discovery 

procedures.  Because of the nature of the disputes, we have not 

been able to resolve them comprehensively. 

1 .8 1.8 100.0 

Total 57 42.9 100.0  
Missing System 76 57.1   
Total 133 100.0   

 
 While 76 respondents (57%) declined to comment, 57 respondents (43%) provided a 

response on the most useful aspects of the Principles.   
 

 Of those who provided a response (57): 
- 39 respondents (68%) commented on the substance of the Principles; 
- 18 respondents (32%) did not comment on the substance of the Principles, but rather 

indicated why a comment could not be provided (no e-discovery in the case, too early 
to tell, etc.).   
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23. How could the Pilot Program Principles be improved? 
________________________________________________________________________ 
________________________________________________________________________ 

 
How could the Pilot Program Principles be improved? 

 # Percent 
Valid 

Percent 

Cumulative 

Percent 

Valid A party must be allowed to get very detailed meta-data in 

appropriate cases. 

1 .8 2.1 2.1 

Availability of a special master type of advisor for developing 

keywords for ESI searches. 

1 .8 2.1 4.2 

Continue to educate the Judges and the Bar about creative 

ways to make ESI discovery fair to both sides and reduce costs. 

1 .8 2.1 6.3 

Discovery in my case has been stayed pending ruling on a 

motion.  I will better be able to answer this question when 

discovery starts back up. 

1 .8 2.1 8.3 

Don't force the Program on all cases; this case, for example, is 

not an ideal case for the application of the Principles. 

1 .8 2.1 10.4 

Effective sanctions for non-compliance. 1 .8 2.1 12.5 

Figuring out a way to put some additional teeth into 

noncompliance would improve the Principles.  The biggest 

challenge that we have had in conducting e-discovery in our 

case has been the other side's lack of cooperation in collecting 

and appropriately producing ESI. 

1 .8 2.1 14.6 

Find some way to make discovery less adversarial, diminish fear 

of immediate adverse resolution of case because of discovery. 

1 .8 2.1 16.7 

Giving specific examples of how to come up with specific word 

searches. 

1 .8 2.1 18.8 

Greater enforcement penalties. 1 .8 2.1 20.8 

I did not even know it existed. 1 .8 2.1 22.9 

In the case I am handling, e-discovery is not a major factor so 

the Pilot Program Principles have not been tested to determine 

how it could be improved. 

1 .8 2.1 25.0 

Include a presumption that costs will be shared. 1 .8 2.1 27.1 

Insufficient experience with them to comment meaningfully. 1 .8 2.1 29.2 

It is too early in my litigation to provide meaningful feedback on 

this issue right now. 

1 .8 2.1 31.3 

It would be helpful to have the Court take a more active role 

early on in developing an e-discovery protocol rather than 

having the parties try and do it, with set dates by which e-

discovery is completed. 

1 .8 2.1 33.3 
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It would be unfair to comment without more experience because 

the perceived shortcomings that I see in the rules may be 

overcome by the way they are applied and the willingness of the 

court to make parties (particularly when they are 

disproportionately impacted by the burdens of e-discovery) limit 

the scope of requests depending on the gravity of the issues 

involved. 

1 .8 2.1 35.4 

It's probably too costly, but I believe that it would be helpful to 

require counsel to sit down together with a mediator - before 

they serve their discovery requests - in order to verbally justify 

each and every request with respect to scope and with respect 

to how or if each request will produce information related to the 

claims.  We play too many discovery games.  We need to be 

forced to make the discovery process "lean and mean" so that it 

will become reasonable and cost efficient. 

1 .8 2.1 37.5 

Make it a Local Rule as soon as possible.  This would greatly 

help in other cases.  It just was not as applicable in this case. 

1 .8 2.1 39.6 

More active court management of discovery and imposition of 

limits; discovery is a privilege, not an entitlement. 

1 .8 2.1 41.7 

More cost shifting in whole or in part.  Still too easy for a party to 

ask for mountains of information that costs the other side too 

much.  50/50 splits would curtail abuse more and cause parties 

to work together better and get to the real information quicker 

and more efficiently 

1 .8 2.1 43.8 

More educational programs without intensive and boring 

readings. 

1 .8 2.1 45.8 

N/A 1 .8 2.1 47.9 

Need to address a deadline/methodology for outstanding search 

term and other challenges to be brought to the court's attention. 

1 .8 2.1 50.0 

No comment. 2 1.5 4.2 54.2 

No comment, the case settled before any meaningful e-

discovery issues were addressed. 

1 .8 2.1 56.3 

No e-discovery complications in our case to date, so we haven't 

had to apply them beyond the parties' Rule 26(f) conference. 

1 .8 2.1 58.3 

No recommendations. 1 .8 2.1 60.4 

No suggestions so far.  It is a good follow on to the Sedona 

principles. 

1 .8 2.1 62.5 

No suggestions, at this point in time. 1 .8 2.1 64.6 

Not applicable as the case was dismissed on motion. 1 .8 2.1 66.7 

Our case ended up having no e-discovery issues. 1 .8 2.1 68.8 
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Provide clear guidance on principles at outset of case, as a 

model if not selected for the Pilot Program. 

1 .8 2.1 70.8 

Provide sample discovery requests and a sample protocol for 

the production of ESI. 

1 .8 2.1 72.9 

Putting penalties on a party that uses it, technically, to stall and 

try to thwart release of documents in custody and control that 

are vital to the opponent's case. 

1 .8 2.1 75.0 

Refine standing order to reflect current technology trends. 1 .8 2.1 77.1 

Selective application to complex cases only.   Simple cases do 

not need to be made more complicated. 

1 .8 2.1 79.2 

Since the discovery in this case is not ESI the Program 

Principles have not been involved to any large extent and 

therefore  it is hard to assess how they can be improved  based 

on this case 

1 .8 2.1 81.3 

Smaller cases and clients will suffer dramatically from this 

program.  In two cases that I have had, we sought very specific 

metadata that proved to be lynchpins in the litigation.  None of 

this data was sought from the beginning because its existence 

was unknown, and, had it been known, we did not have enough 

information at the outset of the litigation to justify any order to 

protect the information.  Thus, the biggest problem I have with 

the pilot program is that is almost impossible to determine the 

scope of e-discovery at the rule 16 conference because the 

parties are basically being asked to determine what, if any ESI 

will be RELEVANT, in terms of rule 34, not what is discoverable 

under rule 26.   Further, another problem that I would anticipate 

from making e-discovery determinations at the beginning of 

litigation a required component of a rule 16 conference is that it 

will give some counsel the idea that he/she needs the electronic 

information when he/she does not.  There are many 

municipalities that will suffer greatly in this regard.  Either way, 

the program as a whole is not well suited for cases other than 

those involving corporate giants. 

1 .8 2.1 83.3 

The pilot program principles are not applicable in all cases, 

especially less complex cases where none of the parties intend 

on engaging in e-discovery.  The program should be targeted to 

cases in which e-discovery is likely to take place. 

1 .8 2.1 85.4 
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The Pilot Program Principles could be improved in several 

ways, as suggested below:  1. Only one good faith effort to 

confer required per discovery dispute; 2. The court must 

expeditiously rule on any dispute brought to its attention after 

efforts to confer have failed. The Principles must take into 

consideration that there are times when one party refuses to 

answer discovery, efforts to cooperate become fruitless, and a 

ruling is needed from the court.  The Principles emphasize that 

zealous advocacy and cooperation between parties are not 

mutually exclusive, which is an excellent point.  The problem 

remains, however, that many judges now equate a failure to 

resolve issues with recalcitrance and unprofessionalism, and 

just as zealous advocacy and cooperation are not mutually 

exclusive, so a failure to resolve issues without the court's 

assistance is not always tantamount to a lack of 

professionalism.  Sometimes, like it or not, judges have to 

decide discovery disputes; sometimes parties have genuine 

disagreements; and often, despite the best efforts of counsel, 

parties will see it as in their interest to stonewall and avoid 

discovery obligations, especially where that stonewalling has no 

meaningful consequence. When judges abdicate their role in 

deciding discovery disputes as many of them now do - as, for 

example, by always assuming that calling on the court's 

resources and assistance means that both parties have failed to 

work cooperatively - they give inordinate power to a party who 

wants to resist discovery, and at the same time they demean 

the integrity of the entire discovery process. The Principles 

should not be used as an excuse to abdicate judicial supervision 

of discovery.  For this reason, we suggest that only one good 

faith effort to confer be required per discovery dispute and that 

the court must expeditiously rule on any dispute brought to its 

attention after efforts to confer have failed.  The court must take 

into consideration which party has control of most of the proof in 

determining what electronic discovery to allow and must be 

particularly careful when ruling in a type of case in which many 

summary judgment motions are granted, such as employment 

discrimination cases. There is another problem with the 

Principles, and with discovery in the Seventh Circuit in general.  

A large part of the reason that discovery has become so 

expensive and time-consuming is that the courts, particularly in 

employment disputes, now routinely grant summary judgment to 

defendants - especially in employment cases - unless the 

plaintiff has a fully developed record with which to meet a 

summary judgment motion. This practice, and Local Rule 56 

and its requirements, effectively requires that plaintiffs try their 

case twice - once on paper at the summary judgment stage to 

get to the jury, and again to the jury. Judges should not be 

1 .8 2.1 87.5 
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The principles must be discussed at the first status conference if 

not raised by the parties during their Rule 26(f) report. 

1 .8 2.1 89.6 

There is a lot of emphasis on cooperation, but not as much on 

proportionality, and proportionality is the very difficult issue.  We 

ended up with over 4000 keywords over my client's repeated 

objections, but a judge has very little to rely on in attempting to 

pare down such mammoth requests. 

1 .8 2.1 91.7 

Unable to determine at this time. 1 .8 2.1 93.8 

Unknown at this time. 1 .8 2.1 95.8 

Wider dissemination. 1 .8 2.1 97.9 

With the scope of discovery so broad, but the cost of e-

discovery so burdensome, the Principals should do more to 

ensure that the requesting party bears a fair portion of the cost 

of what they are seeking. 

1 .8 2.1 100.0 

Total 48 36.1 100.0  
Missing System 85 63.9   
Total 133 100.0   

 
 48 respondents (36%) provided a response, while 85 respondents (64%) declined to 

comment.   
 

 Of those who commented (48): 
- Approximately 32 respondents (67%) provided feedback on the Principles; 
- Approximately 16 respondents (33%) did not provide feedback on the Principles.     
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PART II: EVALUATION OF THE PRINCIPLES BY RESPONDENT GROUP 
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Question 17a: Please assess how application of the Pilot Program Principles has affected 
(or likely will affect) the level of cooperation exhibited by counsel to efficiently resolve the 
case. 
 
17a RESPONSES BY PARTY REPRESENTED 
 

PARTY 

REPRESENTED 

RESPONSE TO 

QUESTION 17a 
Frequency Percent 

Valid 

Percent 

Cumulative 

Percent 

No party selected Valid No Effect 1 100.0 100.0 100.0 

Multiple defendants Valid Greatly 

Increased 

1 3.8 4.0 4.0 

Increased 9 34.6 36.0 40.0 

No Effect 15 57.7 60.0 100.0 

Total 25 96.2 100.0  
Missing (No response) 1 3.8   
Total 26 100.0   

Multiple plaintiffs Valid Greatly 

Increased 

1 3.7 3.8 3.8 

Increased 6 22.2 23.1 26.9 

No Effect 19 70.4 73.1 100.0 

Total 26 96.3 100.0  
Missing (No response) 1 3.7   
Total 27 100.0   

Single defendant Valid Greatly 

Decreased 

1 2.5 2.7 2.7 

Increased 17 42.5 45.9 48.6 

No Effect 19 47.5 51.4 100.0 

Total 37 92.5 100.0  
Missing (No response) 3 7.5   
Total 40 100.0   

Single plaintiff Valid Increased 10 25.6 25.6 25.6 

No Effect 29 74.4 74.4 100.0 

Total 39 100.0 100.0  
 
 Reported effect of the Principles on the level of counsel’s cooperation, answers separated 

by party represented in the Pilot Program case (excluding those who declined to answer): 
- NO EFFECT – 74% single plaintiff; 73% multiple plaintiffs; 51% single defendant; 

60% multiple defendants;  
- INCREASED (to any extent) – 26% single plaintiff; 27% multiple plaintiffs; 46% 

single defendant; 40% multiple defendants; 
- DECREASED (to any extent) – 0% single plaintiff; 0% multiple plaintiffs; 3% single 

defendant; 0% multiple defendants.   
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17a RESPONSES BY CLIENT’S E-DISCOVERY ROLE 
 

CLIENT’S E-DISCOVERY 

ROLE 

RESPONSE TO 

QUESTION 17a 
Frequency Percent 

Valid 

Percent 

Cumulative 

Percent 

No role selected Valid No Effect 1 100.0 100.0 100.0 

Equally a requesting and a 

producing party 

Valid Increased 8 24.2 25.0 25.0 

No Effect 24 72.7 75.0 100.0 

Total 32 97.0 100.0  
Missing (No response) 1 3.0   
Total 33 100.0   

Neither a requesting nor a 

producing party 

Valid Increased 3 33.3 33.3 33.3 

No Effect 6 66.7 66.7 100.0 

Total 9 100.0 100.0  
Primarily a producing party Valid Greatly 

Decreased 

1 2.2 2.3 2.3 

Greatly 

Increased 

1 2.2 2.3 4.7 

Increased 21 45.7 48.8 53.5 

No Effect 20 43.5 46.5 100.0 

Total 43 93.5 100.0  
Missing (No response) 3 6.5   
Total 46 100.0   

Primarily a requesting party Valid Greatly 

Increased 

1 2.3 2.3 2.3 

Increased 10 22.7 23.3 25.6 

No Effect 32 72.7 74.4 100.0 

Total 43 97.7 100.0  
Missing (No response) 1 2.3   
Total 44 100.0   

 
 Reported effect of the Principles on the level of counsel’s cooperation, answers separated 

by the client’s e-discovery role (excluding those who declined to answer): 
- NO EFFECT – 74% requesting party; 47% producing party; 75% equally requesting 

and producing; 67% neither requesting nor producing;  
- INCREASED (to any extent) – 26% requesting party; 51% producing party; 25% 

equally requesting and producing; 33% neither requesting nor producing; 
- DECREASED (to any extent) – 0% requesting party; 2% producing party; 0% 

equally requesting and producing; 0% neither requesting nor producing.    
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17a RESPONSES BY WHETHER THE CLIENT’S ESI CONNECTED WITH THE PILOT 
PROGRAM CASE PRESENTED A PARTICULAR CHALLENGE 
 

CLIENT’S ESI IN THE 

CASE  

RESPONSE TO 

QUESTION 17a 
Frequency Percent 

Valid 

Percent 

Cumulative 

Percent 

No particularly 

challenging categories 

of ESI 

Valid Increased 6 23.1 25.0 25.0 

No Effect 18 69.2 75.0 100.0 

Total 24 92.3 100.0  
Missing (No response) 2 7.7   
Total 26 100.0   

One or more of the 

following: high volume 

of data; legacy data; 

disaster recovery data; 

segregated data; 

automatically updated 

data; structured data; 

foreign data 

Valid Greatly 

Decreased 

1 .9 1.0 1.0 

Greatly 

Increased 

2 1.9 1.9 2.9 

Increased 36 33.6 34.6 37.5 

No Effect 65 60.7 62.5 100.0 

Total 104 97.2 100.0  
Missing (No response) 3 2.8   
Total 107 100.0   

 
 Reported effect of the Principles on the level of counsel’s cooperation, answers separated 

by the client’s ESI connected with the Pilot Program case (excluding those who declined 
to answer): 
- NO EFFECT – 75% no challenging ESI categories; 63% one or more challenging ESI 

categories;   
- INCREASED (to any extent) – 25% no challenging ESI categories; 37% one or more 

challenging ESI categories; 
- DECREASED (to any extent) – 0% no challenging ESI categories; 1% one or more 

challenging ESI categories.   
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Question 17b: Please assess how application of the Pilot Program Principles has affected 
(or likely will affect) your ability to zealously represent your client.   
 
17b RESPONSES BY PARTY REPRESENTED 
 

PARTY 

REPRESENTED 

RESPONSE TO 

QUESTION 17b 
Frequency Percent 

Valid 

Percent 

Cumulative 

Percent 

No party selected Valid No Effect 1 100.0 100.0 100.0 

Multiple defendants Valid Greatly 

Increased 

2 7.7 7.7 7.7 

Increased 3 11.5 11.5 19.2 

No Effect 21 80.8 80.8 100.0 

Total 26 100.0 100.0  
Multiple plaintiffs Valid Increased 7 25.9 28.0 28.0 

No Effect 18 66.7 72.0 100.0 

Total 25 92.6 100.0  
Missing  (No response) 2 7.4   
Total 27 100.0   

Single defendant Valid Decreased 2 5.0 5.6 5.6 

Greatly 

Increased 

1 2.5 2.8 8.3 

Increased 9 22.5 25.0 33.3 

No Effect 24 60.0 66.7 100.0 

Total 36 90.0 100.0  
Missing (No response) 4 10.0   
Total 40 100.0   

Single plaintiff Valid Decreased 2 5.1 5.1 5.1 

Greatly 

Decreased 

1 2.6 2.6 7.7 

Greatly 

Increased 

1 2.6 2.6 10.3 

Increased 5 12.8 12.8 23.1 

No Effect 30 76.9 76.9 100.0 

Total 39 100.0 100.0  
 
 Reported effect of the Principles on the ability to zealously represent the client, answers 

separated by party represented in the Pilot Program case (excluding those who declined 
to answer): 
- NO EFFECT – 77% single plaintiff; 72% multiple plaintiffs; 67% single defendant; 

81% multiple defendants;  
- INCREASED (to any extent) – 15% single plaintiff; 28% multiple plaintiffs; 28% 

single defendant; 12% multiple defendants; 
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- DECREASED (to any extent) – 8% single plaintiff; 0% multiple plaintiffs; 6% single 
defendant; 0% multiple defendants.   

 
17b RESPONSES BY CLIENT’S E-DISCOVERY ROLE 
 

CLIENT’S E-DISCOVERY 

ROLE 

RESPONSE TO 

QUESTION 17b 
Frequency Percent 

Valid 

Percent 

Cumulative 

Percent 

No role selected Valid No Effect 1 100.0 100.0 100.0 

Equally a requesting and a 

producing party 

Valid Greatly 

Increased 

1 3.0 3.0 3.0 

Increased 5 15.2 15.2 18.2 

No Effect 27 81.8 81.8 100.0 

Total 33 100.0 100.0  
Neither a requesting nor a 

producing party 

Valid No Effect 9 100.0 100.0 100.0 

Primarily a producing party Valid Decreased 3 6.5 7.1 7.1 

Greatly 

Increased 

2 4.3 4.8 11.9 

Increased 9 19.6 21.4 33.3 

No Effect 28 60.9 66.7 100.0 

Total 42 91.3 100.0  
Missing (No response) 4 8.7   
Total 46 100.0   

Primarily a requesting party Valid Decreased 1 2.3 2.4 2.4 

Greatly 

Decreased 

1 2.3 2.4 4.8 

Greatly 

Increased 

1 2.3 2.4 7.1 

Increased 10 22.7 23.8 31.0 

No Effect 29 65.9 69.0 100.0 

Total 42 95.5 100.0  
Missing (No response) 2 4.5   
Total 44 100.0   

 
 Reported effect of the Principles on the ability to zealously represent the client, answers 

separated by the client’s e-discovery role (excluding those who declined to answer): 
- NO EFFECT – 69% requesting party; 67% producing party; 82% equally requesting 

and producing; 100% neither requesting nor producing;  
- INCREASED (to any extent) – 26% requesting party; 26% producing party; 18% 

equally requesting and producing; 0% neither requesting nor producing; 
- DECREASED (to any extent) – 5% requesting party; 7% producing party; 0% 

equally requesting and producing; 0% neither requesting nor producing.    
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17b RESPONSES BY WHETHER THE CLIENT’S ESI CONNECTED WITH THE PILOT 
PROGRAM CASE PRESENTED A PARTICULAR CHALLENGE 
 

CLIENT’S ESI IN THE 

CASE 

RESPONSE TO 

QUESTION 17b 
Frequency Percent 

Valid 

Percent 

Cumulative 

Percent 

No particularly 

challenging categories 

of ESI 

Valid Decreased 1 3.8 4.2 4.2 

Increased 2 7.7 8.3 12.5 

No Effect 21 80.8 87.5 100.0 

Total 24 92.3 100.0  
Missing (No response) 2 7.7   
Total 26 100.0   

One or more of the 

following: high volume 

of data; legacy data; 

disaster recovery data; 

segregated data; 

automatically updated 

data; structured data; 

foreign data 

Valid Decreased 3 2.8 2.9 2.9 

Greatly 

Decreased 

1 .9 1.0 3.9 

Greatly 

Increased 

4 3.7 3.9 7.8 

Increased 22 20.6 21.4 29.1 

No Effect 73 68.2 70.9 100.0 

Total 103 96.3 100.0  
Missing (No response) 4 3.7   
Total 107 100.0   

 
 Reported effect of the Principles on the ability to zealously represent the client, answers 

separated by the client’s ESI connected with the Pilot Program case (excluding those who 
declined to answer): 
- NO EFFECT – 88% no challenging ESI categories; 71% one or more challenging ESI 

categories;   
- INCREASED (to any extent) – 8% no challenging ESI categories; 25% one or more 

challenging ESI categories; 
- DECREASED (to any extent) – 4% no challenging ESI categories; 4% one or more 

challenging ESI categories.   



66 
 

Question 17d: Please assess how application of the Pilot Program Principles has affected 
(or likely will affect) the parties’ ability to resolve e-discovery disputes without court 
involvement.    
 
17d RESPONSES BY PARTY REPRESENTED 
 

PARTY 

REPRESENTED 

RESPONSE TO 

QUESTION 17d 
Frequency Percent 

Valid 

Percent 

Cumulative 

Percent 

No party selected Valid No Effect 1 100.0 100.0 100.0 

Multiple defendants Valid Greatly 

Increased 

1 3.8 4.2 4.2 

Increased 11 42.3 45.8 50.0 

No Effect 12 46.2 50.0 100.0 

Total 24 92.3 100.0  
Missing (No response) 2 7.7   
Total 26 100.0   

Multiple plaintiffs Valid Greatly 

Increased 

1 3.7 3.8 3.8 

Increased 9 33.3 34.6 38.5 

No Effect 16 59.3 61.5 100.0 

Total 26 96.3 100.0  
Missing (No response) 1 3.7   
Total 27 100.0   

Single defendant Valid Increased 13 32.5 35.1 35.1 

No Effect 24 60.0 64.9 100.0 

Total 37 92.5 100.0  
Missing (No response) 3 7.5   
Total 40 100.0   

Single plaintiff Valid Decreased 1 2.6 2.6 2.6 

Increased 14 35.9 35.9 38.5 

No Effect 24 61.5 61.5 100.0 

Total 39 100.0 100.0  
 
 Reported effect of the Principles on the ability to resolve e-discovery disputes without 

court involvement, answers separated by party represented in the Pilot Program case 
(excluding those who declined to answer): 
- NO EFFECT – 62% single plaintiff; 62% multiple plaintiffs; 65% single defendant; 

50% multiple defendants;  
- INCREASED (to any extent) – 36% single plaintiff; 39% multiple plaintiffs; 35% 

single defendant; 50% multiple defendants; 
- DECREASED (to any extent) – 3% single plaintiff; 0% multiple plaintiffs; 0% single 

defendant; 0% multiple defendants.   
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17d RESPONSES BY CLIENT’S E-DISCOVERY ROLE 
 

CLIENT’S E-DISCOVERY 

ROLE 

RESPONSE TO 

QUESTION 17d 
Frequency Percent 

Valid 

Percent 

Cumulative 

Percent 

No role selected Valid No Effect 1 100.0 100.0 100.0 

Equally a requesting and a 

producing party 

Valid Increased 10 30.3 32.3 32.3 

No Effect 21 63.6 67.7 100.0 

Total 31 93.9 100.0  
Missing (No response) 2 6.1   
Total 33 100.0   

Neither a requesting nor a 

producing party 

Valid No Effect 9 100.0 100.0 100.0 

Primarily a producing party Valid Greatly 

Increased 

1 2.2 2.3 2.3 

Increased 23 50.0 53.5 55.8 

No Effect 19 41.3 44.2 100.0 

Total 43 93.5 100.0  
Missing (No response) 3 6.5   
Total 46 100.0   

Primarily a requesting party Valid Decreased 1 2.3 2.3 2.3 

Greatly 

Increased 

1 2.3 2.3 4.7 

Increased 14 31.8 32.6 37.2 

No Effect 27 61.4 62.8 100.0 

Total 43 97.7 100.0  
Missing (No response) 1 2.3   
Total 44 100.0   

 
 Reported effect of the Principles on the ability to resolve e-discovery disputes without 

court involvement, answers separated by the client’s e-discovery role (excluding those 
who declined to answer): 
- NO EFFECT – 63% requesting party; 44% producing party; 68% equally requesting 

and producing; 100% neither requesting nor producing;  
- INCREASED (to any extent) – 35% requesting party; 56% producing party; 32% 

equally requesting and producing; 0% neither requesting nor producing; 
- DECREASED (to any extent) – 2% requesting party; 0% producing party; 0% 

equally requesting and producing; 0% neither requesting nor producing.    
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17d RESPONSES BY WHETHER THE CLIENT’S ESI CONNECTED WITH THE PILOT 
PROGRAM CASE PRESENTED A PARTICULAR CHALLENGE 
 

CLIENT’S ESI IN THE 

CASE 

RESPONSE TO 

QUESTION 17d 
Frequency Percent 

Valid 

Percent 

Cumulative 

Percent 

No particularly 

challenging categories 

of ESI 

Valid Increased 6 23.1 25.0 25.0 

No Effect 18 69.2 75.0 100.0 

Total 24 92.3 100.0  
Missing (No response) 2 7.7   
Total 26 100.0   

One or more of the 

following: high volume 

of data; legacy data; 

disaster recovery data; 

segregated data; 

automatically updated 

data; structured data; 

foreign data 

Valid Decreased 1 .9 1.0 1.0 

Greatly 

Increased 

2 1.9 1.9 2.9 

Increased 41 38.3 39.8 42.7 

No Effect 59 55.1 57.3 100.0 

Total 103 96.3 100.0  
Missing (No response) 4 3.7   
Total 107 100.0   

 
 Reported effect of the Principles on the ability to resolve e-discovery disputes without 

court involvement, answers separated by the client’s ESI connected with the Pilot 
Program case (excluding those who declined to answer): 
- NO EFFECT – 75% no challenging ESI categories; 57% one or more challenging ESI 

categories;   
- INCREASED (to any extent) – 25% no challenging ESI categories; 42% one or more 

challenging ESI categories; 
- DECREASED (to any extent) – 0% no challenging ESI categories; 1% one or more 

challenging ESI categories.   
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Question 17e: Please assess how application of the Pilot Program Principles has affected (or 
likely will affect) the fairness of the e-discovery process. 
 
17e RESPONSES BY PARTY REPRESENTED 
 

PARTY 

REPRESENTED 

RESPONSE TO 

QUESTION 17e 
Frequency Percent 

Valid 

Percent 

Cumulative 

Percent 

No party selected Valid No Effect 1 100.0 100.0 100.0 

Multiple defendants Valid Decreased 1 3.8 4.0 4.0 

Greatly 

Increased 

2 7.7 8.0 12.0 

Increased 14 53.8 56.0 68.0 

No Effect 8 30.8 32.0 100.0 

Total 25 96.2 100.0  
Missing (No response) 1 3.8   
Total 26 100.0   

Multiple plaintiffs Valid Greatly 

Increased 

2 7.4 8.0 8.0 

Increased 10 37.0 40.0 48.0 

No Effect 13 48.1 52.0 100.0 

Total 25 92.6 100.0  
Missing (No response) 2 7.4   
Total 27 100.0   

Single defendant Valid Greatly 

Increased 

3 7.5 8.1 8.1 

Increased 14 35.0 37.8 45.9 

No Effect 20 50.0 54.1 100.0 

Total 37 92.5 100.0  
Missing (No response) 3 7.5   
Total 40 100.0   

Single plaintiff Valid Decreased 1 2.6 2.6 2.6 

Greatly 

Decreased 

1 2.6 2.6 5.3 

Increased 9 23.1 23.7 28.9 

No Effect 27 69.2 71.1 100.0 

Total 38 97.4 100.0  
Missing (No response) 1 2.6   
Total 39 100.0   

 
 Reported effect of the Principles on the fairness of the e-discovery process, answers 

separated by party represented in the Pilot Program case (excluding those who declined 
to answer): 
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- NO EFFECT – 71% single plaintiff; 52% multiple plaintiffs; 54% single defendant; 
32% multiple defendants;  

- INCREASED (to any extent) – 24% single plaintiff; 48% multiple plaintiffs; 46% 
single defendant; 64% multiple defendants; 

- DECREASED (to any extent) – 5% single plaintiff; 0% multiple plaintiffs; 0% single 
defendant; 4% multiple defendants.   

 
17e RESPONSES BY CLIENT’S E-DISCOVERY ROLE 
 

CLIENT’S E-DISCOVERY 

ROLE 

RESPONSE TO 

QUESTION 17e 
Frequency Percent 

Valid 

Percent 

Cumulative 

Percent 

No role selected Valid No Effect 1 100.0 100.0 100.0 

Equally a requesting and a 

producing party 

Valid Decreased 1 3.0 3.1 3.1 

Greatly 

Increased 

1 3.0 3.1 6.3 

Increased 11 33.3 34.4 40.6 

No Effect 19 57.6 59.4 100.0 

Total 32 97.0 100.0  
Missing (No response) 1 3.0   
Total 33 100.0   

Neither a requesting nor a 

producing party 

Valid Increased 4 44.4 44.4 44.4 

No Effect 5 55.6 55.6 100.0 

Total 9 100.0 100.0  
Primarily a producing party Valid Greatly 

Increased 

4 8.7 9.3 9.3 

Increased 19 41.3 44.2 53.5 

No Effect 20 43.5 46.5 100.0 

Total 43 93.5 100.0  
Missing (No response) 3 6.5   
Total 46 100.0   

Primarily a requesting party Valid Decreased 1 2.3 2.4 2.4 

Greatly 

Decreased 

1 2.3 2.4 4.9 

Greatly 

Increased 

2 4.5 4.9 9.8 

Increased 13 29.5 31.7 41.5 

No Effect 24 54.5 58.5 100.0 

Total 41 93.2 100.0  
Missing (No response) 3 6.8   
Total 44 100.0   
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 Reported effect of the Principles on the fairness of the e-discovery process, answers 
separated by the client’s e-discovery role (excluding those who declined to answer): 
- NO EFFECT – 59% requesting party; 47% producing party; 59% equally requesting 

and producing; 56% neither requesting nor producing;  
- INCREASED (to any extent) – 37% requesting party; 54% producing party; 38% 

equally requesting and producing; 44% neither requesting nor producing; 
- DECREASED (to any extent) – 5% requesting party; 0% producing party; 3% 

equally requesting and producing; 0% neither requesting nor producing.    
 
17e RESPONSES BY WHETHER THE CLIENT’S ESI CONNECTED WITH THE PILOT 
PROGRAM CASE PRESENTED A PARTICULAR CHALLENGE 
 

CLIENT’S ESI IN THE 

CASE 

RESPONSE TO 

QUESTION 17e 
Frequency Percent 

Valid 

Percent 

Cumulative 

Percent 

No particularly 

challenging categories 

of ESI 

Valid Increased 7 26.9 30.4 30.4 

No Effect 16 61.5 69.6 100.0 

Total 23 88.5 100.0  
Missing (No response) 3 11.5   
Total 26 100.0   

One or more of the 

following: high volume 

of data; legacy data; 

disaster recovery data; 

segregated data; 

automatically updated 

data; structured data; 

foreign data 

Valid Decreased 2 1.9 1.9 1.9 

Greatly 

Decreased 

1 .9 1.0 2.9 

Greatly 

Increased 

7 6.5 6.8 9.7 

Increased 40 37.4 38.8 48.5 

No Effect 53 49.5 51.5 100.0 

Total 103 96.3 100.0  
Missing (No response) 4 3.7   
Total 107 100.0   

 
 Reported effect of the Principles on the fairness of the e-discovery process, answers 

separated by the client’s ESI connected with the Pilot Program case (excluding those who 
declined to answer): 
- NO EFFECT – 70% no challenging ESI categories; 52% one or more challenging ESI 

categories;   
- INCREASED (to any extent) – 30% no challenging ESI categories; 46% one or more 

challenging ESI categories; 
- DECREASED (to any extent) – 0% no challenging ESI categories; 3% one or more 

challenging ESI categories.   
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Question 17f: Please assess how application of the Pilot Program Principles has affected (or 
likely will affect) your ability to obtain relevant documents.    
 
17f RESPONSES BY PARTY REPRESENTED 
 

PARTY 

REPRESENTED 

RESPONSE TO 

QUESTION 17f 
Frequency Percent 

Valid 

Percent 

Cumulative 

Percent 

No party selected Valid No Effect 1 100.0 100.0 100.0 

Multiple defendants Valid Increased 6 23.1 25.0 25.0 

No Effect 18 69.2 75.0 100.0 

Total 24 92.3 100.0  
Missing (No response) 2 7.7   
Total 26 100.0   

Multiple plaintiffs Valid Greatly 

Increased 

3 11.1 11.5 11.5 

Increased 7 25.9 26.9 38.5 

No Effect 16 59.3 61.5 100.0 

Total 26 96.3 100.0  
Missing (No response) 1 3.7   
Total 27 100.0   

Single defendant Valid Increased 12 30.0 33.3 33.3 

No Effect 24 60.0 66.7 100.0 

Total 36 90.0 100.0  
Missing  (No response) 4 10.0   
Total 40 100.0   

Single plaintiff Valid Decreased 4 10.3 10.5 10.5 

Greatly 

Decreased 

1 2.6 2.6 13.2 

Greatly 

Increased 

1 2.6 2.6 15.8 

Increased 9 23.1 23.7 39.5 

No Effect 23 59.0 60.5 100.0 

Total 38 97.4 100.0  
Missing (No response) 1 2.6   
Total 39 100.0   

 
 Reported effect of the Principles on the ability to obtain relevant documents, answers 

separated by party represented in the Pilot Program case (excluding those who declined 
to answer): 
- NO EFFECT – 61% single plaintiff; 62% multiple plaintiffs; 67% single defendant; 

75% multiple defendants;  
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- INCREASED (to any extent) – 26% single plaintiff; 39% multiple plaintiffs; 33% 
single defendant; 25% multiple defendants; 

- DECREASED (to any extent) – 13% single plaintiff; 0% multiple plaintiffs; 0% 
single defendant; 0% multiple defendants.   

 
17f RESPONSES BY CLIENT’S E-DISCOVERY ROLE 
 

CLIENT’S E-DISCOVERY 

ROLE 

RESPONSE TO 

QUESTION 17f 
Frequency Percent Valid Percent 

Cumulative 

Percent 

No role selected Valid No Effect 1 100.0 100.0 100.0 

Equally a requesting and a 

producing party 

Valid Decreased 1 3.0 3.1 3.1 

Greatly 

Increased 

1 3.0 3.1 6.3 

Increased 11 33.3 34.4 40.6 

No Effect 19 57.6 59.4 100.0 

Total 32 97.0 100.0  
Missing (No response) 1 3.0   
Total 33 100.0   

Neither a requesting nor a 

producing party 

Valid Increased 1 11.1 16.7 16.7 

No Effect 5 55.6 83.3 100.0 

Total 6 66.7 100.0  
Missing (No response) 3 33.3   
Total 9 100.0   

Primarily a producing party Valid Increased 9 19.6 20.9 20.9 

No Effect 34 73.9 79.1 100.0 

Total 43 93.5 100.0  
Missing (No response) 3 6.5   
Total 46 100.0   

Primarily a requesting party Valid Decreased 3 6.8 7.0 7.0 

Greatly 

Decreased 

1 2.3 2.3 9.3 

Greatly 

Increased 

3 6.8 7.0 16.3 

Increased 13 29.5 30.2 46.5 

No Effect 23 52.3 53.5 100.0 

Total 43 97.7 100.0  
Missing (No response) 1 2.3   
Total 44 100.0   

 
 
 
 



74 
 

 Reported effect of the Principles on the ability to obtain relevant documents, answers 
separated by the client’s e-discovery role (excluding those who declined to answer): 
- NO EFFECT – 54% requesting party; 79% producing party; 59% equally requesting 

and producing; 83% neither requesting nor producing;  
- INCREASED (to any extent) – 37% requesting party; 21% producing party; 38% 

equally requesting and producing; 17% neither requesting nor producing; 
- DECREASED (to any extent) – 9% requesting party; 0% producing party; 3% 

equally requesting and producing; 0% neither requesting nor producing.    
 
17f RESPONSES BY WHETHER THE CLIENT’S ESI CONNECTED WITH THE PILOT 
PROGRAM CASE PRESENTED A PARTICULAR CHALLENGE 
 

CLIENT’S ESI IN THE 

CASE 

RESPONSE TO 

QUESTION 17f 
Frequency Percent 

Valid 

Percent 

Cumulative 

Percent 

No particularly 

challenging categories 

of ESI 

Valid Increased 5 19.2 23.8 23.8 

No Effect 16 61.5 76.2 100.0 

Total 21 80.8 100.0  
Missing (No response) 5 19.2   
Total 26 100.0   

One or more of the 

following: high volume 

of data; legacy data; 

disaster recovery data; 

segregated data; 

automatically updated 

data; structured data; 

foreign data 

Valid Decreased 4 3.7 3.8 3.8 

Greatly 

Decreased 

1 .9 1.0 4.8 

Greatly 

Increased 

4 3.7 3.8 8.7 

Increased 29 27.1 27.9 36.5 

No Effect 66 61.7 63.5 100.0 

Total 104 97.2 100.0  
Missing (No response) 3 2.8   
Total 107 100.0   

 
 Reported effect of the Principles on the ability to obtain relevant documents, answers 

separated by the client’s ESI connected with the Pilot Program case (excluding those who 
declined to answer): 
- NO EFFECT – 76% no challenging ESI categories; 64% one or more challenging ESI 

categories;   
- INCREASED (to any extent) – 24% no challenging ESI categories; 32% one or more 

challenging ESI categories; 
- DECREASED (to any extent) – 0% no challenging ESI categories; 5% one or more 

challenging ESI categories.   
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Question 17g: Please assess how application of the Pilot Program Principles has affected 
(or likely will affect) allegations of spoliation or other sanctionable misconduct regarding 
the preservation or collection of ESI.  
 
17g RESPONSES BY PARTY REPRESENTED 
 

PARTY 

REPRESENTED 

RESPONSE TO 

QUESTION 17g 
Frequency Percent 

Valid 

Percent 

Cumulative 

Percent 

No party selected Valid No Effect 1 100.0 100.0 100.0 

Multiple defendants Valid Decreased 2 7.7 7.7 7.7 

Increased 3 11.5 11.5 19.2 

No Effect 21 80.8 80.8 100.0 

Total 26 100.0 100.0  
Multiple plaintiffs Valid Increased 3 11.1 12.0 12.0 

No Effect 22 81.5 88.0 100.0 

Total 25 92.6 100.0  
Missing (No response) 2 7.4   
Total 27 100.0   

Single defendant Valid Decreased 4 10.0 10.8 10.8 

Increased 13 32.5 35.1 45.9 

No Effect 20 50.0 54.1 100.0 

Total 37 92.5 100.0  
Missing (No response) 3 7.5   
Total 40 100.0   

Single plaintiff Valid Decreased 3 7.7 7.7 7.7 

Greatly 

Decreased 

2 5.1 5.1 12.8 

Increased 4 10.3 10.3 23.1 

No Effect 30 76.9 76.9 100.0 

Total 39 100.0 100.0  
 
 Reported effect of the Principles on allegations of sanctionable misconduct, answers 

separated by party represented in the Pilot Program case (excluding those who declined 
to answer): 
- NO EFFECT – 77% single plaintiff; 88% multiple plaintiffs; 54% single defendant; 

81% multiple defendants;  
- INCREASED (to any extent) – 15% single plaintiff; 12% multiple plaintiffs; 35% 

single defendant; 12% multiple defendants; 
- DECREASED (to any extent) – 8% single plaintiff; 0% multiple plaintiffs; 11% 

single defendant; 7% multiple defendants.   
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17g RESPONSES BY CLIENT’S E-DISCOVERY ROLE 
 

CLIENT’S E-DISCOVERY 

ROLE 

RESPONSE TO 

QUESTION 17g 
Frequency Percent 

Valid 

Percent 

Cumulative 

Percent 

No role selected Valid No Effect 1 100.0 100.0 100.0 

Equally a requesting and a 

producing party 

Valid Decreased 3 9.1 9.1 9.1 

Increased 3 9.1 9.1 18.2 

No Effect 27 81.8 81.8 100.0 

Total 33 100.0 100.0  
Neither a requesting nor a 

producing party 

Valid Decreased 1 11.1 11.1 11.1 

Increased 1 11.1 11.1 22.2 

No Effect 7 77.8 77.8 100.0 

Total 9 100.0 100.0  
Primarily a producing party Valid Decreased 4 8.7 9.3 9.3 

Increased 13 28.3 30.2 39.5 

No Effect 26 56.5 60.5 100.0 

Total 43 93.5 100.0  
Missing (No response) 3 6.5   
Total 46 100.0   

Primarily a requesting party Valid Decreased 1 2.3 2.4 2.4 

Greatly 

Decreased 

2 4.5 4.8 7.1 

Increased 6 13.6 14.3 21.4 

No Effect 33 75.0 78.6 100.0 

Total 42 95.5 100.0  
Missing (No response) 2 4.5   
Total 44 100.0   

 
 Reported effect of the Principles on allegations of sanctionable misconduct, answers 

separated by the client’s e-discovery role (excluding those who declined to answer): 
- NO EFFECT – 79% requesting party; 61% producing party; 82% equally requesting 

and producing; 78% neither requesting nor producing;  
- INCREASED (to any extent) – 14% requesting party; 30% producing party; 9% 

equally requesting and producing; 11% neither requesting nor producing; 
- DECREASED (to any extent) – 2% requesting party; 3% producing party; 9% 

equally requesting and producing; 11% neither requesting nor producing.    
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17g RESPONSES BY WHETHER THE CLIENT’S ESI CONNECTED WITH THE PILOT 
PROGRAM CASE PRESENTED A PARTICULAR CHALLENGE 
 

CLIENT’S ESI IN THE 

CASE 

RESPONSE TO 

QUESTION 17g 
Frequency Percent 

Valid 

Percent 

Cumulative 

Percent 

No particularly 

challenging categories 

of ESI 

Valid Increased 5 19.2 20.8 20.8 

No Effect 19 73.1 79.2 100.0 

Total 24 92.3 100.0  
Missing (No response) 2 7.7   
Total 26 100.0   

One or more of the 

following: high volume 

of data; legacy data; 

disaster recovery data; 

segregated data; 

automatically updated 

data; structured data; 

foreign data 

Valid Decreased 9 8.4 8.7 8.7 

Greatly 

Decreased 

2 1.9 1.9 10.6 

Increased 18 16.8 17.3 27.9 

No Effect 75 70.1 72.1 100.0 

Total 104 97.2 100.0  
Missing (No response) 3 2.8   
Total 107 100.0   

 
 Reported effect of the Principles on allegations of sanctionable misconduct, answers 

separated by the client’s ESI connected with the Pilot Program case (excluding those who 
declined to answer): 
- NO EFFECT – 79% no challenging ESI categories; 72% one or more challenging ESI 

categories;   
- INCREASED (to any extent) – 21% no challenging ESI categories; 19% one or more 

challenging ESI categories; 
- DECREASED (to any extent) – 0% no challenging ESI categories; 9% one or more 

challenging ESI categories.   



78 
 

Question 17h: Please assess how application of the Pilot Program Principles has affected 
(or likely will affect) discovery with respect to another party’s efforts to preserve or collect 
ESI.   
 
17h RESPONSES BY PARTY REPRESENTED 
 

PARTY 

REPRESENTED 

RESPONSE TO 

QUESTION 17h 
Frequency Percent 

Valid 

Percent 

Cumulative 

Percent 

No party selected Valid No Effect 1 100.0 100.0 100.0 

Multiple defendants Valid Increased 8 30.8 32.0 32.0 

No Effect 17 65.4 68.0 100.0 

Total 25 96.2 100.0  
Missing (No response) 1 3.8   
Total 26 100.0   

Multiple plaintiffs Valid Increased 7 25.9 28.0 28.0 

No Effect 18 66.7 72.0 100.0 

Total 25 92.6 100.0  
Missing (No response) 2 7.4   
Total 27 100.0   

Single defendant Valid Decreased 1 2.5 2.7 2.7 

Increased 11 27.5 29.7 32.4 

No Effect 25 62.5 67.6 100.0 

Total 37 92.5 100.0  
Missing (No response) 3 7.5   
Total 40 100.0   

Single plaintiff Valid Decreased 1 2.6 2.6 2.6 

Greatly 

Decreased 

1 2.6 2.6 5.1 

Greatly 

Increased 

1 2.6 2.6 7.7 

Increased 7 17.9 17.9 25.6 

No Effect 29 74.4 74.4 100.0 

Total 39 100.0 100.0  
 
 Reported effect of the Principles on discovery of preservation or collection efforts, 

answers separated by party represented in the Pilot Program case (excluding those who 
declined to answer): 
- NO EFFECT – 74% single plaintiff; 72% multiple plaintiffs; 68% single defendant; 

68% multiple defendants;  
- INCREASED (to any extent) – 21% single plaintiff; 28% multiple plaintiffs; 30% 

single defendant; 32% multiple defendants; 
- DECREASED (to any extent) – 5% single plaintiff; 0% multiple plaintiffs; 3% single 

defendant; 0% multiple defendants.   
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17h RESPONSES BY CLIENT’S E-DISCOVERY ROLE 
 

CLIENT’S E-DISCOVERY 

ROLE 

RESPONSE TO 

QUESTION 17h 
Frequency Percent 

Valid 

Percent 

Cumulative 

Percent 

No role selected Valid No Effect 1 100.0 100.0 100.0 

Equally a requesting and a 

producing party 

Valid Increased 10 30.3 31.3 31.3 

No Effect 22 66.7 68.8 100.0 

Total 32 97.0 100.0  
Missing (No response) 1 3.0   
Total 33 100.0   

Neither a requesting nor a 

producing party 

Valid Decreased 1 11.1 11.1 11.1 

Increased 1 11.1 11.1 22.2 

No Effect 7 77.8 77.8 100.0 

Total 9 100.0 100.0  
Primarily a producing party Valid Decreased 1 2.2 2.3 2.3 

Increased 12 26.1 27.9 30.2 

No Effect 30 65.2 69.8 100.0 

Total 43 93.5 100.0  
Missing (No response) 3 6.5   
Total 46 100.0   

Primarily a requesting party Valid Greatly 

Decreased 

1 2.3 2.4 2.4 

Greatly 

Increased 

1 2.3 2.4 4.8 

Increased 10 22.7 23.8 28.6 

No Effect 30 68.2 71.4 100.0 

Total 42 95.5 100.0  
Missing (No response) 2 4.5   
Total 44 100.0   

 
 Reported effect of the Principles on discovery of preservation or collection efforts, 

answers separated by the client’s e-discovery role (excluding those who declined to 
answer): 
- NO EFFECT – 71% requesting party; 70% producing party; 69% equally requesting 

and producing; 78% neither requesting nor producing;  
- INCREASED (to any extent) – 26% requesting party; 28% producing party; 31% 

equally requesting and producing; 11% neither requesting nor producing; 
- DECREASED (to any extent) – 2% requesting party; 2% producing party; 0% 

equally requesting and producing; 11% neither requesting nor producing.    
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17h RESPONSES BY WHETHER THE CLIENT’S ESI CONNECTED WITH THE PILOT 
PROGRAM CASE PRESENTED A PARTICULAR CHALLENGE 
 

CLIENT’S ESI IN THE 

CASE 

RESPONSE TO 

QUESTION 17h 
Frequency Percent 

Valid 

Percent 

Cumulative 

Percent 

No particularly 

challenging categories 

of ESI 

Valid Increased 4 15.4 16.7 16.7 

No Effect 20 76.9 83.3 100.0 

Total 24 92.3 100.0  
Missing (No response) 2 7.7   
Total 26 100.0   

One or more of the 

following: high volume 

of data; legacy data; 

disaster recovery data; 

segregated data; 

automatically updated 

data; structured data; 

foreign data 

Valid Decreased 2 1.9 1.9 1.9 

Greatly 

Decreased 

1 .9 1.0 2.9 

Greatly 

Increased 

1 .9 1.0 3.9 

Increased 29 27.1 28.2 32.0 

No Effect 70 65.4 68.0 100.0 

Total 103 96.3 100.0  
Missing (No response) 4 3.7   
Total 107 100.0   

 
 Reported effect of the Principles on discovery of preservation or collection efforts, 

answers separated by the client’s ESI connected with the Pilot Program case (excluding 
those who declined to answer): 
- NO EFFECT – 83% no challenging ESI categories; 68% one or more challenging ESI 

categories;   
- INCREASED (to any extent) – 17% no challenging ESI categories; 29% one or more 

challenging ESI categories; 
- DECREASED (to any extent) – 0% no challenging ESI categories; 3% one or more 

challenging ESI categories.   
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Question 18a: Please assess how application of the Pilot Program Principles has affected 
(or likely will affect) the following, for your client: discovery costs.   
 
18a RESPONSES BY PARTY REPRESENTED 
 

PARTY 

REPRESENTED 

RESPONSE TO 

QUESTION 18a 
Frequency Percent 

Valid 

Percent 

Cumulative 

Percent 

No party selected Valid Greatly 

Increased 

1 100.0 100.0 100.0 

Multiple defendants Valid Decreased 7 26.9 28.0 28.0 

Increased 5 19.2 20.0 48.0 

No Effect 13 50.0 52.0 100.0 

Total 25 96.2 100.0  
Missing (No response) 1 3.8   
Total 26 100.0   

Multiple plaintiffs Valid Decreased 5 18.5 20.8 20.8 

Increased 2 7.4 8.3 29.2 

No Effect 17 63.0 70.8 100.0 

Total 24 88.9 100.0  
Missing (No response) 3 11.1   
Total 27 100.0   

Single defendant Valid Decreased 10 25.0 26.3 26.3 

Greatly 

Increased 

2 5.0 5.3 31.6 

Increased 10 25.0 26.3 57.9 

No Effect 16 40.0 42.1 100.0 

Total 38 95.0 100.0  
Missing (No response) 2 5.0   
Total 40 100.0   

Single plaintiff Valid Decreased 6 15.4 15.8 15.8 

Increased 6 15.4 15.8 31.6 

No Effect 26 66.7 68.4 100.0 

Total 38 97.4 100.0  
Missing (No response) 1 2.6   
Total 39 100.0   

 
 Reported effect of the Principles on discovery costs, answers separated by party 

represented in the Pilot Program case (excluding those who declined to answer): 
- NO EFFECT – 68% single plaintiff; 71% multiple plaintiffs; 42% single defendant; 

52% multiple defendants;  
- INCREASED (to any extent) – 16% single plaintiff; 8% multiple plaintiffs; 32% 

single defendant; 20% multiple defendants; 
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- DECREASED (to any extent) – 16% single plaintiff; 21% multiple plaintiffs; 26% 
single defendant; 28% multiple defendants.   

 
18a RESPONSES BY CLIENT’S E-DISCOVERY ROLE 
 

CLIENT’S E-DISCOVERY 

ROLE 

RESPONSE TO 

QUESTION 18a 
Frequency Percent 

Valid 

Percent 

Cumulative 

Percent 

No role selected Valid No Effect 1 100.0 100.0 100.0 

Equally a requesting and a 

producing party 

Valid Decreased 8 24.2 25.0 25.0 

Increased 8 24.2 25.0 50.0 

No Effect 16 48.5 50.0 100.0 

Total 32 97.0 100.0  
Missing (No response) 1 3.0   
Total 33 100.0   

Neither a requesting nor a 

producing party 

Valid Increased 3 33.3 33.3 33.3 

No Effect 6 66.7 66.7 100.0 

Total 9 100.0 100.0  
Primarily a producing party Valid Decreased 10 21.7 22.7 22.7 

Greatly 

Increased 

2 4.3 4.5 27.3 

Increased 8 17.4 18.2 45.5 

No Effect 24 52.2 54.5 100.0 

Total 44 95.7 100.0  
Missing (No response) 2 4.3   
Total 46 100.0   

Primarily a requesting party Valid Decreased 10 22.7 25.0 25.0 

Greatly 

Increased 

1 2.3 2.5 27.5 

Increased 4 9.1 10.0 37.5 

No Effect 25 56.8 62.5 100.0 

Total 40 90.9 100.0  
Missing (No response) 4 9.1   
Total 44 100.0   

 
 Reported effect of the Principles on discovery costs, answers separated by the client’s e-

discovery role (excluding those who declined to answer): 
- NO EFFECT – 63% requesting party; 55% producing party; 50% equally requesting 

and producing; 67% neither requesting nor producing;  
- INCREASED (to any extent) – 13% requesting party; 23% producing party; 25% 

equally requesting and producing; 33% neither requesting nor producing; 
- DECREASED (to any extent) – 25% requesting party; 23% producing party; 25% 

equally requesting and producing; 0% neither requesting nor producing.    
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18a RESPONSES BY WHETHER THE CLIENT’S ESI CONNECTED WITH THE PILOT 
PROGRAM CASE PRESENTED A PARTICULAR CHALLENGE 
 

CLIENT’S ESI IN THE 

CASE 

RESPONSE TO QUESTION 

18a 
Frequency Percent 

Valid 

Percent 

Cumulativ

e Percent 

No particularly 

challenging categories 

of ESI 

Valid Decreased 1 3.8 4.2 4.2 

Increased 2 7.7 8.3 12.5 

No Effect 21 80.8 87.5 100.0 

Total 24 92.3 100.0  
Missing (No response) 2 7.7   
Total 26 100.0   

One or more of the 

following: high volume 

of data; legacy data; 

disaster recovery data; 

segregated data; 

automatically updated 

data; structured data; 

foreign data 

Valid Decreased 27 25.2 26.5 26.5 

Greatly 

Increased 

3 2.8 2.9 29.4 

Increased 21 19.6 20.6 50.0 

No Effect 51 47.7 50.0 100.0 

Total 102 95.3 100.0  
Missing (No response) 5 4.7   
Total 107 100.0   

 
 Whether the Principles had an effect on discovery costs, responses by the client’s ESI 

connected with the Pilot Program case (excluding those who declined to answer): 
- NO EFFECT – 88% no challenging ESI categories; 50% one or more challenging ESI 

categories;   
- INCREASED (to any extent) – 8% no challenging ESI categories; 24% one or more 

challenging ESI categories; 
- DECREASED (to any extent) – 4% no challenging ESI categories; 27% one or more 

challenging ESI categories.   
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Question 18b: Please assess how application of the Pilot Program Principles has affected 
(or likely will affect) the following, for your client: total litigation costs. 
 
18b RESPONSES BY PARTY REPRESENTED 
 

PARTY 

REPRESENTED 

RESPONSE TO 

QUESTION 18b 
Frequency Percent 

Valid 

Percent 

Cumulative 

Percent 

No party selected Valid Increased 1 100.0 100.0 100.0 

Multiple defendants Valid Decreased 6 23.1 24.0 24.0 

Increased 6 23.1 24.0 48.0 

No Effect 13 50.0 52.0 100.0 

Total 25 96.2 100.0  
Missing (No response) 1 3.8   
Total 26 100.0   

Multiple plaintiffs Valid Decreased 5 18.5 20.8 20.8 

Increased 2 7.4 8.3 29.2 

No Effect 17 63.0 70.8 100.0 

Total 24 88.9 100.0  
Missing (No response) 3 11.1   
Total 27 100.0   

Single defendant Valid Decreased 11 27.5 28.9 28.9 

Greatly 

Increased 

2 5.0 5.3 34.2 

Increased 9 22.5 23.7 57.9 

No Effect 16 40.0 42.1 100.0 

Total 38 95.0 100.0  
Missing (No response) 2 5.0   
Total 40 100.0   

Single plaintiff Valid Decreased 4 10.3 10.3 10.3 

Increased 7 17.9 17.9 28.2 

No Effect 28 71.8 71.8 100.0 

Total 39 100.0 100.0  
 
 Reported effect of the Principles on total litigation costs, answers separated by party 

represented in the Pilot Program case (excluding those who declined to answer): 
- NO EFFECT – 72% single plaintiff; 71% multiple plaintiffs; 42% single defendant; 

52% multiple defendants;  
- INCREASED (to any extent) – 18% single plaintiff; 8% multiple plaintiffs; 29% 

single defendant; 24% multiple defendants; 
- DECREASED (to any extent) – 10% single plaintiff; 21% multiple plaintiffs; 29% 

single defendant; 24% multiple defendants.   
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18b RESPONSES BY CLIENT’S E-DISCOVERY ROLE 
 

CLIENT’S E-DISCOVERY 

ROLE 

RESPONSE TO 

QUESTION 18b 
Frequency Percent 

Valid 

Percent 

Cumulative 

Percent 

No role selected Valid No Effect 1 100.0 100.0 100.0 

Equally a requesting and a 

producing party 

Valid Decreased 8 24.2 25.0 25.0 

Increased 7 21.2 21.9 46.9 

No Effect 17 51.5 53.1 100.0 

Total 32 97.0 100.0  
Missing (No response) 1 3.0   
Total 33 100.0   

Neither a requesting nor a 

producing party 

Valid Decreased 1 11.1 11.1 11.1 

Increased 3 33.3 33.3 44.4 

No Effect 5 55.6 55.6 100.0 

Total 9 100.0 100.0  
Primarily a producing party Valid Decreased 9 19.6 20.5 20.5 

Greatly 

Increased 

1 2.2 2.3 22.7 

Increased 10 21.7 22.7 45.5 

No Effect 24 52.2 54.5 100.0 

Total 44 95.7 100.0  
Missing (No response) 2 4.3   
Total 46 100.0   

Primarily a requesting party Valid Decreased 8 18.2 19.5 19.5 

Greatly 

Increased 

1 2.3 2.4 22.0 

Increased 5 11.4 12.2 34.1 

No Effect 27 61.4 65.9 100.0 

Total 41 93.2 100.0  
Missing (No response) 3 6.8   
Total 44 100.0   

 
 Reported effect of the Principles on total litigation costs, answers separated by the 

client’s e-discovery role (excluding those who declined to answer): 
- NO EFFECT – 66% requesting party; 55% producing party; 53% equally requesting 

and producing; 56% neither requesting nor producing;  
- INCREASED (to any extent) – 15% requesting party; 25% producing party; 22% 

equally requesting and producing; 33% neither requesting nor producing; 
- DECREASED (to any extent) – 20% requesting party; 21% producing party; 25% 

equally requesting and producing; 11% neither requesting nor producing.    
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18b RESPONSES BY WHETHER THE CLIENT’S ESI CONNECTED WITH THE PILOT 
PROGRAM CASE PRESENTED A PARTICULAR CHALLENGE 
 

CLIENT’S ESI IN THE 

CASE 

RESPONSE TO 

QUESTION 18b 
Frequency Percent 

Valid 

Percent 

Cumulative 

Percent 

No particularly 

challenging categories 

of ESI 

Valid Decreased 1 3.8 4.2 4.2 

Increased 2 7.7 8.3 12.5 

No Effect 21 80.8 87.5 100.0 

Total 24 92.3 100.0  
Missing (No response) 2 7.7   
Total 26 100.0   

One or more of the 

following: high volume 

of data; legacy data; 

disaster recovery data; 

segregated data; 

automatically updated 

data; structured data; 

foreign data 

Valid Decreased 25 23.4 24.3 24.3 

Greatly 

Increased 

2 1.9 1.9 26.2 

Increased 23 21.5 22.3 48.5 

No Effect 53 49.5 51.5 100.0 

Total 103 96.3 100.0  
Missing (No response) 4 3.7   
Total 107 100.0   

 
 Reported effect of the Principles on total litigation costs, answers separated by the 

client’s ESI connected with the Pilot Program case (excluding those who declined to 
answer): 
- NO EFFECT – 8% no challenging ESI categories; 52% one or more challenging ESI 

categories;   
- INCREASED (to any extent) – 8% no challenging ESI categories; 24% one or more 

challenging ESI categories; 
- DECREASED (to any extent) – 4% no challenging ESI categories; 24% one or more 

challenging ESI categories.   
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Question 18c: Please assess how application of the Pilot Program Principles has affected (or 
likely will affect) the following, for your client: length of the discovery period. 
 
18c RESPONSES BY PARTY REPRESENTED 
 

PARTY 

REPRESENTED 

RESPONSE TO 

QUESTION 18c 
Frequency Percent 

Valid 

Percent 

Cumulative 

Percent 

No party selected Valid No Effect 1 100.0 100.0 100.0 

Multiple defendants Valid Decreased 4 15.4 16.0 16.0 

Increased 4 15.4 16.0 32.0 

No Effect 17 65.4 68.0 100.0 

Total 25 96.2 100.0  
Missing (No response) 1 3.8   
Total 26 100.0   

Multiple plaintiffs Valid Decreased 2 7.4 8.3 8.3 

Greatly 

Decreased 

1 3.7 4.2 12.5 

Increased 1 3.7 4.2 16.7 

No Effect 20 74.1 83.3 100.0 

Total 24 88.9 100.0  
Missing (No response) 3 11.1   
Total 27 100.0   

Single defendant Valid Decreased 3 7.5 7.9 7.9 

Greatly 

Increased 

1 2.5 2.6 10.5 

Increased 6 15.0 15.8 26.3 

No Effect 28 70.0 73.7 100.0 

Total 38 95.0 100.0  
Missing (No response) 2 5.0   
Total 40 100.0   

Single plaintiff Valid Decreased 3 7.7 7.7 7.7 

Greatly 

Increased 

1 2.6 2.6 10.3 

Increased 4 10.3 10.3 20.5 

No Effect 31 79.5 79.5 100.0 

Total 39 100.0 100.0  
 
 Reported effect of the Principles on the length of the discovery period, answers separated 

by party represented in the Pilot Program case (excluding those who declined to answer): 
- NO EFFECT – 80% single plaintiff; 83% multiple plaintiffs; 74% single defendant; 

68% multiple defendants;  
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- INCREASED (to any extent) – 13% single plaintiff; 4% multiple plaintiffs; 18% 
single defendant; 16% multiple defendants; 

- DECREASED (to any extent) – 8% single plaintiff; 13% multiple plaintiffs; 8% 
single defendant; 16% multiple defendants.   

 
18c RESPONSES BY CLIENT’S E-DISCOVERY ROLE 
 

CLIENT’S E-DISCOVERY 

ROLE 

RESPONSE TO 

QUESTION 18c 
Frequency Percent 

Valid 

Percent 

Cumulative 

Percent 

No role selected Valid No Effect 1 100.0 100.0 100.0 

Equally a requesting and a 

producing party 

Valid Decreased 3 9.1 9.4 9.4 

Increased 3 9.1 9.4 18.8 

No Effect 26 78.8 81.3 100.0 

Total 32 97.0 100.0  
Missing (No response) 1 3.0   
Total 33 100.0   

Neither a requesting nor a 

producing party 

Valid Decreased 1 11.1 11.1 11.1 

Increased 3 33.3 33.3 44.4 

No Effect 5 55.6 55.6 100.0 

Total 9 100.0 100.0  
Primarily a producing party Valid Decreased 5 10.9 11.4 11.4 

Greatly 

Increased 

1 2.2 2.3 13.6 

Increased 5 10.9 11.4 25.0 

No Effect 33 71.7 75.0 100.0 

Total 44 95.7 100.0  
Missing (No response) 2 4.3   
Total 46 100.0   

Primarily a requesting party Valid Decreased 3 6.8 7.3 7.3 

Greatly 

Decreased 

1 2.3 2.4 9.8 

Greatly 

Increased 

1 2.3 2.4 12.2 

Increased 4 9.1 9.8 22.0 

No Effect 32 72.7 78.0 100.0 

Total 41 93.2 100.0  
Missing (No response) 3 6.8   
Total 44 100.0   

 
 
 



89 
 

 Reported effect of the Principles on the length of the discovery period, answers separated 
by the client’s e-discovery role (excluding those who declined to answer): 
- NO EFFECT – 78% requesting party; 75% producing party; 81% equally requesting 

and producing; 56% neither requesting nor producing;  
- INCREASED (to any extent) – 12% requesting party; 14% producing party; 9% 

equally requesting and producing; 33% neither requesting nor producing; 
- DECREASED (to any extent) – 10% requesting party; 11% producing party; 9% 

equally requesting and producing; 11% neither requesting nor producing.    
 
18c RESPONSES BY WHETHER THE CLIENT’S ESI CONNECTED WITH THE PILOT 
PROGRAM CASE PRESENTED A PARTICULAR CHALLENGE 
 

CLIENT’S ESI IN THE 

CASE 

RESPONSE TO QUESTION 

18c 
Frequency Percent 

Valid 

Percent 

Cumulative 

Percent 

No particularly 

challenging categories 

of ESI 

Valid Increased 2 7.7 8.3 8.3 

No Effect 22 84.6 91.7 100.0 

Total 24 92.3 100.0  
Missing (No response) 2 7.7   
Total 26 100.0   

One or more of the 

following: high volume 

of data; legacy data; 

disaster recovery data; 

segregated data; 

automatically updated 

data; structured data; 

foreign data 

Valid Decreased 12 11.2 11.7 11.7 

Greatly 

Decreased 

1 .9 1.0 12.6 

Greatly 

Increased 

2 1.9 1.9 14.6 

Increased 13 12.1 12.6 27.2 

No Effect 75 70.1 72.8 100.0 

Total 103 96.3 100.0  
Missing (No response) 4 3.7   
Total 107 100.0   

 
 Reported effect of the Principles on the length of the discovery period, answers separated 

by the client’s ESI connected with the Pilot Program case (excluding those who declined 
to answer): 
- NO EFFECT – 92% no challenging ESI categories; 73% one or more challenging ESI 

categories;   
- INCREASED (to any extent) – 8% no challenging ESI categories; 15% one or more 

challenging ESI categories; 
- DECREASED (to any extent) – 0% no challenging ESI categories; 13% one or more 

challenging ESI categories.   
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Question 18d: Please assess how application of the Pilot Program Principles has affected 
(or likely will affect) the following, for your client: length of the litigation. 
 
18d RESPONSES BY PARTY REPRESENTED 
 

PARTY 

REPRESENTED 

RESPONSE TO 

QUESTION 18d 
Frequency Percent 

Valid 

Percent 

Cumulative 

Percent 

No party selected Valid No Effect 1 100.0 100.0 100.0 

Multiple defendants Valid Decreased 3 11.5 12.0 12.0 

Greatly 

Increased 

1 3.8 4.0 16.0 

Increased 4 15.4 16.0 32.0 

No Effect 17 65.4 68.0 100.0 

Total 25 96.2 100.0  
Missing (No response) 1 3.8   
Total 26 100.0   

Multiple plaintiffs Valid Decreased 4 14.8 16.0 16.0 

Increased 1 3.7 4.0 20.0 

No Effect 20 74.1 80.0 100.0 

Total 25 92.6 100.0  
Missing (No response) 2 7.4   
Total 27 100.0   

Single defendant Valid Decreased 3 7.5 7.9 7.9 

Greatly 

Increased 

1 2.5 2.6 10.5 

Increased 5 12.5 13.2 23.7 

No Effect 29 72.5 76.3 100.0 

Total 38 95.0 100.0  
Missing (No response) 2 5.0   
Total 40 100.0   

Single plaintiff Valid Decreased 3 7.7 7.9 7.9 

Increased 5 12.8 13.2 21.1 

No Effect 30 76.9 78.9 100.0 

Total 38 97.4 100.0  
Missing (No response) 1 2.6   
Total 39 100.0   

 
 Reported effect of the Principles on the length of the litigation,  answers separated by 

party represented in the Pilot Program case (excluding those who declined to answer): 
- NO EFFECT – 79% single plaintiff; 80% multiple plaintiffs; 76% single defendant; 

68% multiple defendants;  
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- INCREASED (to any extent) – 13% single plaintiff; 4% multiple plaintiffs; 16% 
single defendant; 20% multiple defendants; 

- DECREASED (to any extent) – 8% single plaintiff; 16% multiple plaintiffs; 8% 
single defendant; 12% multiple defendants.   

 
18d RESPONSES BY CLIENT’S E-DISCOVERY ROLE 
 

CLIENT’S E-DISCOVERY 

ROLE 

RESPONSE TO 

QUESTION 18d 
Frequency Percent 

Valid 

Percent 

Cumulative 

Percent 

No role selected Valid No Effect 1 100.0 100.0 100.0 

Equally a requesting and a 

producing party 

Valid Decreased 4 12.1 12.5 12.5 

Greatly 

Increased 

1 3.0 3.1 15.6 

Increased 2 6.1 6.3 21.9 

No Effect 25 75.8 78.1 100.0 

Total 32 97.0 100.0  
Missing (No response) 1 3.0   
Total 33 100.0   

Neither a requesting nor a 

producing party 

Valid Decreased 1 11.1 11.1 11.1 

Increased 3 33.3 33.3 44.4 

No Effect 5 55.6 55.6 100.0 

Total 9 100.0 100.0  
Primarily a producing party Valid Decreased 4 8.7 9.1 9.1 

Greatly 

Increased 

1 2.2 2.3 11.4 

Increased 5 10.9 11.4 22.7 

No Effect 34 73.9 77.3 100.0 

Total 44 95.7 100.0  
Missing (No response) 2 4.3   
Total 46 100.0   

Primarily a requesting party Valid Decreased 4 9.1 9.8 9.8 

Increased 5 11.4 12.2 22.0 

No Effect 32 72.7 78.0 100.0 

Total 41 93.2 100.0  
Missing (No response) 3 6.8   
Total 44 100.0   

 
 Reported effect of the Principles on the length of the litigation, answers separated by the 

client’s e-discovery role (excluding those who declined to answer): 
- NO EFFECT – 78% requesting party; 77% producing party; 78% equally requesting 

and producing; 56% neither requesting nor producing;  
- INCREASED (to any extent) – 12% requesting party; 14% producing party; 9% 

equally requesting and producing; 33% neither requesting nor producing; 
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- DECREASED (to any extent) – 10% requesting party; 9% producing party; 13% 
equally requesting and producing; 11% neither requesting nor producing.    

 
18d RESPONSES BY WHETHER THE CLIENT’S ESI CONNECTED WITH THE PILOT 
PROGRAM CASE PRESENTED A PARTICULAR CHALLENGE 
 

CLIENT’S ESI IN THE 

CASE 

RESPONSE TO 

QUESTION 18d 
Frequency Percent 

Valid 

Percent 

Cumulative 

Percent 

No particularly 

challenging categories 

of ESI 

Valid Increased 2 7.7 8.0 8.0 

No Effect 23 88.5 92.0 100.0 

Total 25 96.2 100.0  
Missing (No response) 1 3.8   
Total 26 100.0   

One or more of the 

following: high volume 

of data; legacy data; 

disaster recovery data; 

segregated data; 

automatically updated 

data; structured data; 

foreign data 

Valid Decreased 13 12.1 12.7 12.7 

Greatly 

Increased 

2 1.9 2.0 14.7 

Increased 13 12.1 12.7 27.5 

No Effect 74 69.2 72.5 100.0 

Total 102 95.3 100.0  
Missing (No response) 5 4.7   
Total 107 100.0   

 
 Reported effect of the Principles on the length of the litigation, answers separated by the 

client’s ESI connected with the Pilot Program case (excluding those who declined to 
answer): 
- NO EFFECT – 92% no challenging ESI categories; 73% one or more challenging ESI 

categories;   
- INCREASED (to any extent) – 8% no challenging ESI categories; 15% one or more 

challenging ESI categories; 
- DECREASED (to any extent) – 0% no challenging ESI categories; 13% one or more 

challenging ESI categories.   
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Question 18e: Please assess how application of the Pilot Program Principles has affected (or 
likely will affect) the following, for your client: number of discovery disputes. 
 
18e RESPONSES BY PARTY REPRESENTED 
 

PARTY 

REPRESENTED 

RESPONSE TO 

QUESTION 18e 
Frequency Percent 

Valid 

Percent 

Cumulative 

Percent 

No party selected Valid Greatly 

Increased 

1 100.0 100.0 100.0 

Multiple defendants Valid Decreased 6 23.1 24.0 24.0 

Greatly 

Decreased 

1 3.8 4.0 28.0 

Increased 5 19.2 20.0 48.0 

No Effect 13 50.0 52.0 100.0 

Total 25 96.2 100.0  
Missing (No response) 1 3.8   
Total 26 100.0   

Multiple plaintiffs Valid Decreased 5 18.5 20.0 20.0 

Greatly 

Decreased 

1 3.7 4.0 24.0 

Increased 2 7.4 8.0 32.0 

No Effect 17 63.0 68.0 100.0 

Total 25 92.6 100.0  
Missing (No response) 2 7.4   
Total 27 100.0   

Single defendant Valid Decreased 8 20.0 21.1 21.1 

Greatly 

Increased 

1 2.5 2.6 23.7 

Increased 5 12.5 13.2 36.8 

No Effect 24 60.0 63.2 100.0 

Total 38 95.0 100.0  
Missing  (No response) 2 5.0   
Total 40 100.0   

Single plaintiff Valid Decreased 4 10.3 10.3 10.3 

Increased 5 12.8 12.8 23.1 

No Effect 30 76.9 76.9 100.0 

Total 39 100.0 100.0  
 
 Reported effect of the Principles on the number of discovery disputes, answers separated 

by party represented in the Pilot Program case (excluding those who declined to answer): 
- NO EFFECT – 77% single plaintiff; 68% multiple plaintiffs; 63% single defendant; 

52% multiple defendants;  
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- INCREASED (to any extent) – 13% single plaintiff; 8% multiple plaintiffs; 16% 
single defendant; 20% multiple defendants; 

- DECREASED (to any extent) – 10% single plaintiff; 24% multiple plaintiffs; 21% 
single defendant; 28% multiple defendants.   

 
18e RESPONSES BY CLIENT’S E-DISCOVERY ROLE 
 

CLIENT’S E-DISCOVERY 

ROLE 

RESPONSE TO 

QUESTION 18e 
Frequency Percent 

Valid 

Percent 

Cumulative 

Percent 

No role selected Valid No Effect 1 100.0 100.0 100.0 

Equally a requesting and a 

producing party 

Valid Decreased 6 18.2 18.8 18.8 

Increased 4 12.1 12.5 31.3 

No Effect 22 66.7 68.8 100.0 

Total 32 97.0 100.0  
Missing (No response) 1 3.0   
Total 33 100.0   

Neither a requesting nor a 

producing party 

Valid Decreased 1 11.1 11.1 11.1 

Increased 2 22.2 22.2 33.3 

No Effect 6 66.7 66.7 100.0 

Total 9 100.0 100.0  
Primarily a producing party Valid Decreased 11 23.9 25.0 25.0 

Greatly 

Decreased 

1 2.2 2.3 27.3 

Greatly 

Increased 

2 4.3 4.5 31.8 

Increased 6 13.0 13.6 45.5 

No Effect 24 52.2 54.5 100.0 

Total 44 95.7 100.0  
Missing (No response) 2 4.3   
Total 46 100.0   

Primarily a requesting party Valid Decreased 5 11.4 11.9 11.9 

Greatly 

Decreased 

1 2.3 2.4 14.3 

Increased 5 11.4 11.9 26.2 

No Effect 31 70.5 73.8 100.0 

Total 42 95.5 100.0  
Missing (No response) 2 4.5   
Total 44 100.0   

 
 
 



95 
 

 Reported effect of the Principles on the number of discovery disputes, answers separated 
by the client’s e-discovery role (excluding those who declined to answer): 
- NO EFFECT – 74% requesting party; 55% producing party; 69% equally requesting 

and producing; 67% neither requesting nor producing;  
- INCREASED (to any extent) – 12% requesting party; 18% producing party; 13% 

equally requesting and producing; 22% neither requesting nor producing; 
- DECREASED (to any extent) – 14% requesting party; 27% producing party; 19% 

equally requesting and producing; 11% neither requesting nor producing.    
 
18e RESPONSES BY WHETHER THE CLIENT’S ESI CONNECTED WITH THE PILOT 
PROGRAM CASE PRESENTED A PARTICULAR CHALLENGE 
 

CLIENT’S ESI IN THE 

CASE 

RESPONSE TO 

QUESTION 18e 
Frequency Percent 

Valid 

Percent 

Cumulative 

Percent 

No particularly 

challenging categories 

of ESI 

Valid Decreased 1 3.8 4.0 4.0 

Increased 2 7.7 8.0 12.0 

No Effect 22 84.6 88.0 100.0 

Total 25 96.2 100.0  
Missing (No response) 1 3.8   
Total 26 100.0   

One or more of the 

following: high volume 

of data; legacy data; 

disaster recovery data; 

segregated data; 

automatically updated 

data; structured data; 

foreign data 

Valid Decreased 22 20.6 21.4 21.4 

Greatly 

Decreased 

2 1.9 1.9 23.3 

Greatly 

Increased 

2 1.9 1.9 25.2 

Increased 15 14.0 14.6 39.8 

No Effect 62 57.9 60.2 100.0 

Total 103 96.3 100.0  
Missing (No response) 4 3.7   
Total 107 100.0   

 
 Reported effect of the Principles on the number of discovery disputes, answers separated 

by the client’s ESI connected with the Pilot Program case (excluding those who declined 
to answer): 
- NO EFFECT – 88% no challenging ESI categories; 60% one or more challenging ESI 

categories;   
- INCREASED (to any extent) – 8% no challenging ESI categories; 17% one or more 

challenging ESI categories; 
- DECREASED (to any extent) – 4% no challenging ESI categories; 23% one or more 

challenging ESI categories.   
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Question 20a: Please indicate your level of agreement with the following statement: The 
involvement of my client’s e-discovery liaison has contributed to a more efficient discovery 
process.   
 
20a RESPONSES BY PARTY REPRESENTED 
 

PARTY 

REPRESENTED 

RESPONSE TO 

QUESTION 20a 
Frequency Percent 

Valid 

Percent 

Cumulative 

Percent 

No party selected Valid Not Applicable 1 100.0 100.0 100.0 

Multiple defendants Valid Agree 11 42.3 42.3 42.3 

Disagree 1 3.8 3.8 46.2 

Not Applicable 12 46.2 46.2 92.3 

Strongly Agree 2 7.7 7.7 100.0 

Total 26 100.0 100.0  
Multiple plaintiffs Valid Agree 12 44.4 46.2 46.2 

Disagree 1 3.7 3.8 50.0 

Not Applicable 10 37.0 38.5 88.5 

Strongly Agree 3 11.1 11.5 100.0 

Total 26 96.3 100.0  
Missing (No response) 1 3.7   
Total 27 100.0   

Single defendant Valid Agree 14 35.0 35.0 35.0 

Disagree 2 5.0 5.0 40.0 

Not Applicable 19 47.5 47.5 87.5 

Strongly Agree 5 12.5 12.5 100.0 

Total 40 100.0 100.0  
Single plaintiff Valid Agree 15 38.5 38.5 38.5 

Disagree 4 10.3 10.3 48.7 

Not Applicable 19 48.7 48.7 97.4 

Strongly Agree 1 2.6 2.6 100.0 

Total 39 100.0 100.0  
 
 Reaction to the statement that the client’s e-discovery liaison contributed to a more 

efficient discovery process, separated by party represented in the Pilot Program case 
(excluding those who declined to answer): 
- AGREED (to any extent) – 41% single plaintiff; 58% multiple plaintiffs; 48% single 

defendant; 50% multiple defendants;  
- DISAGREED (to any extent) – 10% single plaintiff; 4% multiple plaintiffs; 5% single 

defendant; 4% multiple defendants; 
- NOT APPLICABLE – 49% single plaintiff; 39% multiple plaintiffs; 48% single 

defendant; 46% multiple defendants.   
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20a RESPONSES BY CLIENT’S E-DISCOVERY ROLE 
 

CLIENT’S E-DISCOVERY 

ROLE 

RESPONSE TO 

QUESTION 20a 
Frequency Percent Valid Percent 

Cumulative 

Percent 

No role selected Valid Not Applicable 1 100.0 100.0 100.0 

Equally a requesting and a 

producing party 

Valid Agree 14 42.4 42.4 42.4 

Disagree 3 9.1 9.1 51.5 

Not Applicable 14 42.4 42.4 93.9 

Strongly Agree 2 6.1 6.1 100.0 

Total 33 100.0 100.0  
Neither a requesting nor a 

producing party 

Valid Agree 2 22.2 22.2 22.2 

Not Applicable 7 77.8 77.8 100.0 

Total 9 100.0 100.0  
Primarily a producing party Valid Agree 20 43.5 43.5 43.5 

Disagree 2 4.3 4.3 47.8 

Not Applicable 18 39.1 39.1 87.0 

Strongly Agree 6 13.0 13.0 100.0 

Total 46 100.0 100.0  
Primarily a requesting party Valid Agree 16 36.4 37.2 37.2 

Disagree 3 6.8 7.0 44.2 

Not Applicable 21 47.7 48.8 93.0 

Strongly Agree 3 6.8 7.0 100.0 

Total 43 97.7 100.0  
Missing (No response) 1 2.3   
Total 44 100.0   

 
 Reaction to the statement that the client’s e-discovery liaison contributed to a more 

efficient discovery process, separated by the client’s e-discovery role (excluding those 
who declined to answer): 
- AGREED (to any extent) – 44% requesting party; 57% producing party; 49% equally 

requesting and producing; 22% neither requesting nor producing;  
- DISAGREED (to any extent) – 7% requesting party; 4% producing party; 9% equally 

requesting and producing; 0% neither requesting nor producing; 
- NOT APPLICABLE – 49% requesting party; 39% producing party; 42% equally 

requesting and producing; 78% neither requesting nor producing.    
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20a RESPONSES BY WHETHER THE CLIENT’S ESI CONNECTED WITH THE PILOT 
PROGRAM CASE PRESENTED A PARTICULAR CHALLENGE 
 

CLIENT’S ESI IN THE 

CASE 

RESPONSE TO 

QUESTION 20a 
Frequency Percent Valid Percent 

Cumulative 

Percent 

No particularly 

challenging categories 

of ESI 

Valid Agree 7 26.9 28.0 28.0 

Disagree 2 7.7 8.0 36.0 

Not Applicable 15 57.7 60.0 96.0 

Strongly 

Agree 

1 3.8 4.0 100.0 

Total 25 96.2 100.0  
Missing (No response) 1 3.8   
Total 26 100.0   

One or more of the 

following: high volume 

of data; legacy data; 

disaster recovery data; 

segregated data; 

automatically updated 

data; structured data; 

foreign data 

Valid Agree 45 42.1 42.1 42.1 

Disagree 6 5.6 5.6 47.7 

Not Applicable 46 43.0 43.0 90.7 

Strongly 

Agree 

10 9.3 9.3 100.0 

Total 107 100.0 100.0 
 

 
 Reaction to the statement that the client’s e-discovery liaison contributed to a more 

efficient discovery process, separated by the client’s ESI connected with the Pilot 
Program case (excluding those who declined to answer): 
- AGREED (to any extent) – 32% no challenging ESI categories; 51% one or more 

challenging ESI categories;   
- DISAGREED (to any extent) – 8% no challenging ESI categories; 6% one or more 

challenging ESI categories; 
- NOT APPLICABLE – 60% no challenging ESI categories; 43% one or more 

challenging ESI categories.   
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Question 20b: Please indicate your level of agreement with the following statement: The 
involvement of the e-discovery liaison for the other party/parties has contributed to a more 
efficient e-discovery process.     
 
20b RESPONSES BY PARTY REPRESENTED 
 

PARTY 

REPRESENTED 

RESPONSE TO 

QUESTION 20b 
Frequency Percent 

Valid 

Percent 

Cumulative 

Percent 

No party selected Valid Not Applicable 1 100.0 100.0 100.0 

Multiple defendants Valid Agree 7 26.9 26.9 26.9 

Disagree 1 3.8 3.8 30.8 

Not Applicable 17 65.4 65.4 96.2 

Strongly Agree 1 3.8 3.8 100.0 

Total 26 100.0 100.0  
Multiple plaintiffs Valid Agree 8 29.6 33.3 33.3 

Disagree 2 7.4 8.3 41.7 

Not Applicable 13 48.1 54.2 95.8 

Strongly Agree 1 3.7 4.2 100.0 

Total 24 88.9 100.0  
Missing (No response) 3 11.1   
Total 27 100.0   

Single defendant Valid Agree 8 20.0 20.0 20.0 

Disagree 4 10.0 10.0 30.0 

Not Applicable 27 67.5 67.5 97.5 

Strongly Agree 1 2.5 2.5 100.0 

Total 40 100.0 100.0  
Single plaintiff Valid Agree 4 10.3 10.3 10.3 

Disagree 3 7.7 7.7 17.9 

Not Applicable 31 79.5 79.5 97.4 

Strongly 

Disagree 

1 2.6 2.6 100.0 

Total 39 100.0 100.0  
 
 Reaction to the statement that the e-discovery liaison for the other party/parties 

contributed to a more efficient discovery process, separated by party represented in the 
Pilot Program case (excluding those who declined to answer): 
- AGREED (to any extent) – 10% single plaintiff; 38% multiple plaintiffs; 23% single 

defendant; 31% multiple defendants;  
- DISAGREED (to any extent) – 10% single plaintiff; 8% multiple plaintiffs; 10% 

single defendant; 4% multiple defendants; 
- NOT APPLICABLE – 80% single plaintiff; 54% multiple plaintiffs; 68% single 

defendant; 65% multiple defendants.   
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20b RESPONSES BY CLIENT’S E-DISCOVERY ROLE 
 

CLIENT’S E-DISCOVERY 

ROLE 

RESPONSE TO 

QUESTION 20b 
Frequency Percent Valid Percent 

Cumulative 

Percent 

No role selected Valid Not Applicable 1 100.0 100.0 100.0 

Equally a requesting and a 

producing party 

Valid Agree 8 24.2 24.2 24.2 

Disagree 4 12.1 12.1 36.4 

Not Applicable 21 63.6 63.6 100.0 

Total 33 100.0 100.0  
Neither a requesting nor a 

producing party 

Valid Agree 2 22.2 22.2 22.2 

Not Applicable 7 77.8 77.8 100.0 

Total 9 100.0 100.0  
Primarily a producing party Valid Agree 7 15.2 15.2 15.2 

Disagree 1 2.2 2.2 17.4 

Not Applicable 36 78.3 78.3 95.7 

Strongly Agree 2 4.3 4.3 100.0 

Total 46 100.0 100.0  
Primarily a requesting party Valid Agree 10 22.7 24.4 24.4 

Disagree 5 11.4 12.2 36.6 

Not Applicable 24 54.5 58.5 95.1 

Strongly Agree 1 2.3 2.4 97.6 

Strongly 

Disagree 

1 2.3 2.4 100.0 

Total 41 93.2 100.0  
Missing (No response) 3 6.8   
Total 44 100.0   

 
 Reaction to the statement that the e-discovery liaison for the other party/parties 

contributed to a more efficient discovery process, separated by the client’s e-discovery 
role (excluding those who declined to answer): 
- AGREED (to any extent) – 27% requesting party; 20% producing party; 24% equally 

requesting and producing; 22% neither requesting nor producing;  
- DISAGREED (to any extent) – 15% requesting party; 2% producing party; 12% 

equally requesting and producing; 0% neither requesting nor producing; 
- NOT APPLICABLE – 59% requesting party; 78% producing party; 64% equally 

requesting and producing; 78% neither requesting nor producing.    
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20b RESPONSES BY WHETHER THE CLIENT’S ESI CONNECTED WITH THE PILOT 
PROGRAM CASE PRESENTED A PARTICULAR CHALLENGE 
 

CLIENT’S ESI IN THE 

CASE 

RESPONSE TO 

QUESTION 20b 
Frequency Percent 

Valid 

Percent 

Cumulative 

Percent 

No particularly 

challenging categories 

of ESI 

Valid Agree 2 7.7 8.3 8.3 

Disagree 2 7.7 8.3 16.7 

Not Applicable 20 76.9 83.3 100.0 

Total 24 92.3 100.0  
Missing (No response) 2 7.7   
Total 26 100.0   

One or more of the 

following: high volume 

of data; legacy data; 

disaster recovery data; 

segregated data; 

automatically updated 

data; structured data; 

foreign data 

Valid Agree 25 23.4 23.6 23.6 

Disagree 8 7.5 7.5 31.1 

Not Applicable 69 64.5 65.1 96.2 

Strongly Agree 3 2.8 2.8 99.1 

Strongly 

Disagree 

1 .9 .9 100.0 

Total 106 99.1 100.0  
Missing (No response) 1 .9   
Total 107 100.0   

 
 Reaction to the statement that the e-discovery liaison for the other party/parties 

contributed to a more efficient discovery process, separated by the client’s ESI connected 
with the Pilot Program case (excluding those who declined to answer): 
- AGREED (to any extent) – 8% no challenging ESI categories; 26% one or more 

challenging ESI categories;   
- DISAGREED (to any extent) – 8% no challenging ESI categories; 8% one or more 

challenging ESI categories; 
- NOT APPLICABLE – 83% no challenging ESI categories; 65% one or more 

challenging ESI categories.   
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Seventh Circuit’s Electronic Discovery Pilot Program (Steve Puiszis) 
PRACTICAL EDISCOVERY 
October 6, 2009 
http://blog.hinshawlaw.com/practicalediscovery/2009/10/06/seventh-circuits-electronic-
discovery-pilot-program/ 
 
Kellner Say Cooperation Now The Law in 7th Circuit  
DOCNATIVE PARADIGM BLOG  
October 26, 2009 
http://docnativeblog.wordpress.com/2009/10/26/kellner-say-cooperation-now-the-law-in-7th-
circuit/ 
 
 
 
 

E-DISCOVERY TASK FORCE UPDATE
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Seminars 

NIU COLLEGE OF LAW -- LAW REVIEW SYMPOSIUM 

What it Means to be a Lawyer in the Digital Age: The Effects Technology has on the Ethical 
and Professional Responsibility of Attorneys 

NIU Law School, DeKalb, Illinois  
Riley Courtroom & Marshall Gallery  
April 16, 2010,  9:00 a.m. – 3:30 p.m. 

Susan J. Best, Symposium Editor  

Led by Judges, litigators, in-house counsel, computer consultants, and professors, the symposium 
will consist of panel discussions as well as a keynote address.  
 
The symposium will explore how the inevitable proliferation/invasion of technology has changed 
the practice of law and will continue to change the practice of law. Topics to include: e-
discovery, Sedona Cooperation Proclamation, 7th Circuit Illinois Pilot Program, retention 
policies, technology use in the courtroom, and data privacy. Further, professional responsibility 
and ethical concerns are embedded in all of these topics. Throughout the symposium, these 
concerns will be discussed.  
 
Advocate of technology or not, we live in a world where individuals are rapidly moving from the 
pen to the keyboard. As a result, the issues to be discussed at this year’s symposium impact all 
practicing attorneys and practicing attorneys to be.  

http://www.niulawreview.org/symposium.html  

http://www.niulawreview.org/symposium.html�



